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Response to comments made by JCB Heavy Products Limited (*"JCB') on Caterpillar's
Application for Reconsideration

AD 0047

Introduction

1.

On 13 June 2025, Caterpillar (Xuzhou) Ltd., Caterpillar SARL, Caterpillar SARL Singapore
Branch, and Caterpillar (China) Investment Co., Ltd. (together "Caterpillar") submitted an
application to the Trade Remedies Authority ("TRA") seeking a reconsideration of its
recommendation to the Secretary of State for the Department for Business & Trade ("Secretary
of State™) made under paragraphs 17(3), 18(2)(a)(i) and 18(5) of Schedule 4 to the Taxation
(Cross-border Trade) Act 2018 ("2018 Act"), as set out in its Final Determination issued on 13
May 2025 ("Reconsideration Application™).

On 11 July 2025, the TRA initiated a Reconsideration of its recommendation set out in its Final
Determination ("Original Decision").

On 11 August 2025, JCB "submitted comments on the Reconsideration Application” ("JCB
Comments").

As set out in greater detail below, Caterpillar considers that none of the arguments made by
JCB have any merit and invites the TRA to reject them and proceed with its Reconsideration
for the reasons outlined in the Reconsideration Application.

Caterpillar's Reconsideration Application is reasonable and appropriate

5.

It is respectfully submitted that the TRA's decision to initiate the Reconsideration process is an
entirely appropriate exercise of its public law duties. JCB appears to suggest that the TRA in
some way erred in initiating this process and/or that Caterpillar is abusing this process. These
claims are strongly rejected.

As Mr Justice Saini observed at paragraph 180 of his judgment!: "Caterpillar is entitled to seek
a reconsideration of any recommendation of the TRA that a final anti-dumping amount be
imposed by the SSBT (if that indeed is the recommendation). If Caterpillar is unhappy with the
outcome of that internal reconsideration, it may appeal the TRA's reconsidered decision to the
Upper Tribunal. If Caterpillar has any complaint about the SSBT's final decision of 15 May
2025, it also has the right to challenge that before the Upper Tribunal. That is the appropriate
forum for any further litigation in relation to dumping issues raised in these proceedings".

The Secretary of State agreed with this approach. As the TRA will recall, Caterpillar requested
that the Secretary of State initiate his own early review into certain grounds? in the
Reconsideration Application. In his response to this request, dated 11 July 2025, 2 he stated that
such matters should be considered within the Reconsideration process:

Case No AC 2025-LON 00523.

The deduction of post-invoice price adjustments from the customs value (Grounds 1, 2 and 5); findings
relating to the particular market situation (Grounds 6 and 7); the determination of the normal value based on
sales to a third country (Ground 8); and the difference between Brazil and PRC steel prices (Ground 9).

Annex 4 [CONFIDENTIAL - sensitive information removed — commercially sensitive information].
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[CONFIDENTIAL - sensitive information removed: since concerns underlying request
for the early review centre around methodology used by the TRA in their decision making
process, these concerns should be addressed via reconsideration] [emphasis added]

JCB also claims that Caterpillar's Reconsideration Application "far exceeds the boundaries of
a reasonable reconsideration process and should be rejected for that reason alone".* JCB
complains that Caterpillar "throws the kitchen sink" at the Original Decision and this "amounts
to nothing less than a full re-assessment of the Investigation™. JCB goes even further and claims
"Caterpillar is attempting to abuse the reconsideration process to relitigate the Investigation".

These related arguments are also rejected. Each of the 18 grounds put forward by Caterpillar in
its Reconsideration Application are reasonable and sustainable and deserve consideration by
the TRA. There is no statutory or other limit regarding the grounds an applicant can put forward
as part of a reconsideration process.

Further, JCB seems to misunderstand the statutory framework concerning the reconsideration
process. The very nature of a 'reconsideration’ process is to revisit issues that the TRA
determined in its Original Decision. This is the statutory architecture and the approach that
Parliament intended. A different team at the TRA reviews the approach and decisions of the
original investigating team at the TRA, including considering any new material® and potentially
referring any points of law to the Tribunal®. Indeed, Regulation 13(9) of the 2019 Regulations
provides: "Except as otherwise provided by these Regulations, the TRA may reconsider an
original decision in whatever way it considers appropriate in the circumstances”. Exercising
its public law duties, the TRA should, as a matter of fairness, consider each ground of
Caterpillar's Reconsideration Application. It is not for JCB to suggest that the TRA curbs its
public law responsibilities.

Caterpillar makes the following further observations on the JCB Comments:

(i Part of JCB's complaint appears to be focused on the fact that the TRA treated
Caterpillar as a cooperating party in the Investigation. However, this complaint
is out of time and repetitive. The TRA will recall that JCB commented on
Caterpillar's request for an individual examination in its submission dated 21
January 2025 as well as in its amended Statement of Essential Facts dated 16
April 2025. The TRA did not agree with JCB's complaint, granted Caterpillar
an individual examination and assigned it an individual anti-dumping duty.
JCB had an opportunity to request a reconsideration of the TRA's findings in
that part. JCB, however, did not submit a reconsideration request to that effect.
As a result, the TRA's decisions to grant an individual examination and an
individual anti-dumping duty are final and are not the subject of any pending
reconsideration process’.

(i) The TRA acceded to Caterpillar's request for an individual examination
without prejudice to its position that it had given timely notice to all interested

JCB Comments, at 19.
https://www.gov.uk/guidance/trade-remedies-investigations-directorate-trid-dumping-and-subsidisation-

investigations-guidance/reconsideration-and-appeals-statutory-quidance

Requlation 13(5) of the Trade Remedies (Reconsideration and Appeals) (EU Exit) Requlations 2019 (""2019

Regulations')

We note that while JCB makes submissions on the timing of Caterpillar's involvement in the Investigation it
does not address why it did not name Caterpillar in its initial complaint to the TRA as a Chinese exporter or
in its follow up information (see paragraphs 58-60 of the judgment).
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parties.® The TRA's decision to examine Caterpillar individually and to assign
itan individual anti-dumping duty was not a decision under review by the High
Court (which was considering Caterpillar's challenge to the TRA's Provisional
Recommendation and the Secretary of State's Provisional Determination).®

(iii)  The Reconsideration Application should be viewed in the context of the
truncated timeline of the Investigation into Caterpillar. Caterpillar requested
the TRA to grant it an opportunity to submit a questionnaire response within
the 30 day period as set by the WTO Anti-dumping Agreement.!® However,
Caterpillar was given 6 days to submit questionnaire responses for multiple
Caterpillar entities involved with the production and sales of in-scope
excavators.! As a result, Caterpillar was not in the position to prepare
arguments and supporting evidence for a number of claims that are currently
reflected in the Reconsideration Application (namely for Grounds 1, 2, 5 and
6-10). It is thus incorrect to criticise Caterpillar for "orchestrating"” a truncated
Investigation timeline given the timeline was decided by the TRA.*2

(iv)  As to the allegation that Caterpillar is "throwing the kitchen sink" at the
Original Decision®® (referred to above), Caterpillar is simply exercising its
right of defense with regard to the matters that neither Caterpillar nor the TRA
had time or resources to engage in the course of the Investigation due to the
truncated timeline.

(V) During the Investigation, the TRA acknowledged that it ran out of time to
consider certain claims made by Caterpillar. For example, on the issue of
appropriate steel benchmarks in Brazil, the TRA concluded that it was not in
the position to include into consideration the data submitted by Caterpillar as
this required additional work within a tight timeframe:**

[CONFIDENTIAL - sensitive information removed: including further data
from a third country producer would require additional work within a tight
timeframe]

Given this context and as a specific example, it is reasonable and fair for the issue of appropriate
steel benchmarks in Brazil to be considered as part of the Reconsideration proceedings.

Grounds 1, 2 and 5: customs value in the denominator and landed price in the numerator of the
injury and dumping margin calculation must be based on actual customs value as declared during
the investigation period

10

11

12

13

14

[CONFIDENTIAL - sensitive information removed: TRA is willing to attempt calculation of an individual
margin] Letter from Zoe Manson, 20 February 2025. Annex 1 [CONFIDENTIAL - sensitive information
removed — commercially sensitive information].

Caterpillar (Xuzhou) Ltd. v Secretary of State for Business and Trade and Trade Remedies Authority, AC-
2025-LON-000523.

Email from the TRA to Caterpillar dated 28 February 2025 denying a request to extend the deadline to submit
a questionnaire response. Annex 2 [CONFIDENTIAL - sensitive information removed — commercially
sensitive information].

Ibid.
Contrary to JCB Comments, at 15.
JCB Comments, at 16.

Email from the TRA to Caterpillar dated 14 March 2025 (Annex 3) [CONFIDENTIAL - sensitive
information removed — commercially sensitive information].
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Grounds 1, 2 and 5 of the Reconsideration Application demonstrate why the TRA should use
the actual customs value declared during the Investigation period in the denominator, as well
as the numerator of Caterpillar's injury margin calculation. The TRA applied
[CONFIDENTIAL - sensitive information removed — commercially sensitive information]
adjustment to both elements of the injury margin calculation, i.e. to the numerator as well as to
the denominator. Applying [CONFIDENTIAL - sensitive information removed -
commercially sensitive information] deduction is inappropriate in this situation, because the
customs declarations collected in the Investigation show that the full invoice value of imported
excavators was declared to UK customs, without deductions. Accordingly, there is no basis for
the TRA to deduct such [CONFIDENTIAL - sensitive information removed — commercially
sensitive information] in its calculations.

First, the JCB Comments fail to support their allegations with respect to Grounds 1, 2 and 5
with any references to the UK law. Caterpillar demonstrated that the TRA is obliged to use
actual customs values in a denominator of an injury margin calculated based on the UK customs
laws because an anti-dumping duty is an import duty and, for import duties, customs liability
for a specific entry is determined by multiplying the rate of an ad valorem duty by actual
customs value.™ Caterpillar furthermore demonstrated that legal provisions cited by the TRA
to support an adjustment to the actual customs values used in the numerator of an injury margin
calculation are not applicable and thus that there is no basis for any deduction.’® The JCB
Comments do not comment, let alone rebut, Caterpillar's legal arguments justifying Grounds 1,
2 and 5 of the Reconsideration Application. The JCB Comments provide no legal basis to
support its allegations.

Second, factual observations provided in the JCB Comments are factually incorrect. In
particular, as verified by the TRA in the context of the Investigation, Caterpillar does not adjust
revenue by the amount of [CONFIDENTIAL - sensitive information removed — commercially
sensitive information] at the moment of sale.!” Caterpillar's request to use actual customs values
is therefore not "baffling", but reasonable and accurate.

Third, JCB's references to the EU case law and practice do not support the TRA's erroneous
deduction of [CONFIDENTIAL - sensitive information removed — commercially sensitive
information] when performing an injury margin calculation:

i.  In Commission v Hansol, the Court of Justice of the EU dealt with the export price
adjustments in a situation of a related importer, i.e. where the transfer price between
related entities appears unreliable:

"In particular, it was open to the Commission, in order to ensure an objective
comparison of the prices at the level of the first release for free circulation in the Union
of the product concerned, to construct that CIF EU border value by deducting SG&A
costs and a profit margin from the price of resale of the product concerned by Schades
to independent customers. That application, by analogy, of Article 2(9) of the basic
regulation was within the broad discretion which the Commission enjoys when
implementing Article 3(2) of that regulation and could not therefore be regarded, in
itself, as vitiated by a manifest error of assessment."*®

"During the investigation period running from 1 January 2015 to 31 December 2015,
Hansol sold the product concerned in the European Union to independent customers

15

16

17

18

Reconsideration Application, at 3.

Reconsideration Application, at 15-22.

Contrary to JCB Comments, at 23-25.

Judgment of 12 May 2022, Commission v Hansol, C-260/20 P, EU:C:2022:370, para. 105.
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and a related trader, Hansol Europe BV, as well as four related converters, namely
Schades Ltd, Schades Nordic A/S, Heipa technische Papiere GmbH ('Heipa’) and R+S
Group GmbH ('R+S"). The activity of those related converters was in particular the
conversion of the product concerned into small rolls, sold in the European Union to
independent or related customers."*® [emphasis added]

These rules are inapplicable in the context of the Reconsideration Application, given
that Caterpillar and an importer of its products into the UK are unrelated. Separate rules
apply in this context under EU anti-dumping and customs laws to construct an export
price in a situation where the transfer price is unreliable. This judgment therefore is
irrelevant.

The same applies to the administrative practice of the European Commission as cited by JCB.
Both Rebars from Belarus and Epoxy Resins deal with adjustments to export price where such
was based on a transfer price to related importers:

"The complainant indicated that the establishment of the CIF price for the undercutting
and underselling calculations should not be based on transfer price to related
importers but recalculated from the independent re-sales. The Commission hereby
confirms that in fact the CIF price used for the calculation of undercutting and
underselling at the provisional stage is based on independent re-sales."?® [emphasis
added]

"Aditya Birla also submitted that the Commission had wrongly applied SG & A costs
and profit adjustment of its German subsidiary CTP Advance Materials GmbH ('CTP")
to the selling prices of Aditya Birla on the Union market. The adjustment was based on
CTP's total SG & A and a notional profit... The Commission rejected this claim.
Contrary to what Aditya Birla claimed, the Commission constructed the CIF prices
based on the sales prices to the unrelated independent customers in the Union."#
[emphasis added]

Fourth, Caterpillar reiterates that, for the denominator, the European Commission uses actual
customs values as reported to the EU customs as a standard, including in the cases referred to
by JCB. This occurs regardless of adjustments that the European Commission implements to
the export price used for the purpose of the numerator. Demonstration of that fact however
requires access to proprietary injury and dumping margin calculations.

On that basis, contrary to the JCB Comments, the TRA must use Caterpillar's actual CIF
customs value when calculating Caterpillar's injury and dumping margins.

Ground 3: Prices of XXL excavators of Caterpillar Group should be considered for the purpose
of the injury margin calculation

20.

The Reconsideration Application demonstrates that the TRA had no legal basis to exclude sales
of XXL excavators from the CIF value forming part of the denominator of the injury margin
calculation. Furthermore, since the TRA itself found XL and XXL excavators to share physical

19

20

21

Ibid., para. 14.

Commission Implementing Regulation (EU) 2017/1019 of 16 June 2017 imposing a definitive anti-dumping
duty and collecting definitively the provisional duty imposed on imports of certain concrete reinforcement
bars and rods originating in the Republic of Belarus, OJ L 155, 17.6.2017, p. 6, recital (77).

Commission Implementing Regulation (EU) 2025/1505 of 25 July 2025 imposing a definitive anti-dumping
duty and definitively collecting the provisional duty imposed on imports of epoxy resins originating in the
People’s Republic of China, Taiwan, and Thailand and terminating the investigation on imports of epoxy
resins originating in the Republic of Korea, OJ L, 28.7.2025, recitals (113) and (122).

5
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and commercial characteristics closely resembling one another, sales of Caterpillar's XXL
excavators should be added for the injury margin calculation to the sales of XL excavators.

First, the JCB Comments do not rebut the firm claim made by Caterpillar under Ground 3, that
no legal basis exists to exclude XXL excavators from the denominator. Indeed, such sales were
actually made by Caterpillar and because JCB does not manufacture XXL excavators, such
sales did not cause any injury. There is thus no basis to exclude XXL excavators from the
denominator.

Second, JCB's reliance on the distinction drawn by the PCN between XL and XXL excavators
is inapposite in light of the TRA's own findings that the two products closely resemble each
other:

"the TRA remains satisfied that an excavator with an operating weight between >=30
tonnes and <55 tonnes (XL) produced in the UK and an excavator with an operating
weight of >= 55 tonnes and < 80 tonnes (XXL) imported to the UK originating from
the PRC share characteristics (physical and commercial) closely resembling one
another."?

Given the TRA's specific factual findings on the close resemblance of XL and XXL excavators,
JCB's allegation that the standard practice of investigation authorities is to disregard export
sales of products in a certain PCN if there are no equivalent sales by the domestic industry in
that same PCN? is irrelevant.

In the alternative, if JCB is arguing that XL and XXL excavators do not closely resemble each
other, the TRA should exclude XXL excavators from the scope of application of anti-dumping
duties in light of the lack of UK production of XXL excavators. JCB should not be allowed to
have it both ways: to argue on the one hand that XXL and XL excavators are like for the purpose
of the scope and on the other hand to argue that they are not like for the purpose of price
comparisons.

Ground 4: Normal rate of profit used to calculate target price should be reconsidered

25.

26.

217.

Ground 4 of the Reconsideration Application demonstrates that the TRA should re-assess the
normal rate of profit and use instead the profit margin of Komatsu UK Limited ("Komatsu
UK") that manufactures and sells excavators in the UK.

The JCB Comments allege that the profit margin of Komatsu UK is irrelevant in assessing the
target profit necessary to manufacture and sell excavators because the company is a contract
manufacturer that receives profit margin for the manufacturing on behalf of a related entity.?*

First, irrespective of its commercial arrangements, Komatsu UK is the manufacturer of
excavators in the UK. As such, and in accordance with the Department for Business and Trade's
explicit guidance on the determination of the injury margin,?® Komatsu UK's profit margin

22

23

24

25

Final Determination, at 79.
JCB Comments, at 34.
JCB Comments, at 39.

Department for Business and Trade, Trade Remedies Authority (TRA) dumping, subsidisation and
safeguarding investigations guidance, published on 28 October 2019, last update on 26 April 2024, available
at:

https://www.gov.uk/guidance/trade-remedies-investigations-directorate-trid-dumping-and-subsidisation-
investigations-guidance/injury-margins
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remains fully relevant for the calculation of the normal rate of profit, as this should refer to "the
weighted average profit of all UK industry."?

The guidance further states that, in determining the appropriate normal profit, primary regard
should be given to "profits actually achieved by the UK industry at the start of the injury
period."?” Consequently, the profit margin of Komatsu UK, as a UK manufacturer of
excavators, should have been taken into account by the TRA when assessing the normal
profitability of the UK excavator industry.

Importantly, it is not contested by JCB nor by the TRA that Komatsu UK is part of the UK
domestic industry.

Second, even if the TRA were to rely on the profit margin of Komatsu Europe International
NV, to which Komatsu UK sells excavators manufactured in the UK, this would still not justify
the 11% normal profit margin attributed in this Investigation to the UK excavator industry. In
fact, the profit margin achieved by Komatsu Europe International NV, as reported in its
financial statements,?® was 2.2% in 2023 and 4.7% in 2024. For 2022, the company reported
losses. As a result, even if — as argued by JCB — the TRA were to use the profit margin of
Komatsu Europe International NV, the profit margin to be used should still be set at 2.2%.

Third, and in any event, JCB's allegation does not alter Caterpillar's claim that the methodology
used in this Investigation to calculate the normal profit margin is erroneous. The analysis of the
TRA's guidance on this matter set out below demonstrates that none of the sources used by
JCB, and relied on by the TRA, is an appropriate basis upon which to establish the normal profit
margin. Accordingly, the TRA should revise its findings.

i.  "The following may be used to assess the appropriate normal profit: profits actually
achieved by the UK industry at the start of the injury period"?

As previously explained, the normal profit margin for the UK excavator industry was
erroneously calculated without any reference to the margins earned by Komatsu UK
(or Komatsu Europe International NV) at the start of the injury period.

ii.  "if there were significant dumped or subsidised imports from the exporting country or
territory at the start of the injury period, profits actually achieved during an earlier
period. If data is available for a number of years it may be appropriate to average it to
remove cyclical fluctuations'*°

Should the TRA decide not to rely on the normal profit margin established under the
first methodology, it must instead evaluate the profitability of Komatsu UK (or
Komatsu Europe International NV) during the years preceding the injury period.

26

27

28

29

30

Ibid.
Ibid.

Komatsu Europe International NV (SA), Financial data from Komatsu Europe International, available at:
https://www.companyweb.be/en/0404968268/komatsu-europe-international

Department for Business and Trade, Trade Remedies Authority (TRA) dumping, subsidisation and
safeguarding investigations guidance, published on 28 October 2019, last update on 26 April 2024, available

at:

https://www.gov.uk/guidance/trade-remedies-investigations-directorate-trid-dumping-and-subsidisation-

investigations-quidance/injury-margins

Ibid.
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iii.  "recent investigations of the product concerned. For example, if there was a recent
investigation into dumping or subsidisation in the same product market but from a
different country. Again, due account should be taken of changes in market conditions
in the intervening period"® or "normal profit rates determined in previous
investigations into closely related products'®?

The TRA may also rely on the profit margins established in previous proceedings that
examined either the same product sourced from alternative exporting countries, or
products that are sufficiently related. In this regard, it is appropriate for the authority to
consider the findings of the European Commission in its recent anti-dumping
investigation into imports of mobile access equipment from China, where the European
Commission set the normal (or 'target’) profit margin at 7.7%.% That determination
reinforces the conclusion that the 11% normal profit margin applied in the present case
is disproportionate.

Should the TRA decide not to rely on the profits actually achieved by the UK industry,
it is submitted it should instead adopt the approach of relying upon information for a
comparable product that has been duly verified based on the actual data of the
producers.

iv.  "commercial databases that provide UK profit data"** or "any other information: for
example, profit rates achieved by producers in other markets with similar
characteristics to the UK which have been unaffected by dumping, other verified
information from interested parties (and contributors) and international surveys"s®

Given the fact that previous methodologies yield representative information on the
normal profit margin of the UK excavators industry, the TRA would not need to rely
on the measure of last resort, including commercial market intelligence or profit rates
achieved by the producers in other markets with similar characteristics which have been
unaffected by dumping.

None of the abovementioned methodologies the TRA is required to apply permits reference
either to the profit margins earned by independent UK importers or to those reported by the
sampled exporters. Consequently, the TRA's conclusion that “the 11 % submitted by UK
industry was in line with the identified profit margin for unrelated UK importers of excavators
and also supported when compared to the calculated profit margins for the sampled PRC
exporters™® is flawed.

Likewise, the TRA could not resort to the Applicant's profit estimations because alternative,
more reliable, data sources were readily available, and the Applicant's data did not satisfy the

31

32

33

34

35

36

Ibid.

Ibid.

Commission Implementing Regulation (EU) 2025/45 of 8 January 2025 imposing a definitive anti-dumping
duty and definitely collecting the provisional duty imposed on imports of mobile access equipment originating
in the People's Republic of China, OJ L, 2025/45, 9.1.2025, at recital (247), available at:
https://eur-lex.europa.eu/eli/reqg_impl/2025/45/0j/eng

Department for Business and Trade, Trade Remedies Authority (TRA) dumping, subsidisation and
safeguarding investigations guidance, published on 28 October 2019, last update on 26 April 2024, available
at:

https://www.gov.uk/guidance/trade-remedies-investigations-directorate-trid-dumping-and-subsidisation-
investigations-quidance/injury-margins

Ibid.
Final Determination, para. 740.
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TRA's methodology. As explained by Caterpillar in its Reconsideration Application, JCB relied
on:

i.  "Average profit margin of Komatsu Ltd., a Japanese producer of excavators, for
financial years 2019-2021"

Neither JCB nor the TRA demonstrated that the Japanese market has similar
characteristics to the UK and/or has been unaffected by dumping.

ii.  "Average profit in the machinery industry in Europe, Japan and the US, for the period
2019-2022" and "average profit margin in the global industrial machinery and
components industry, for the injury period"”

The TRA's guidance contains no provision that authorises reliance on unverified data
relating to products other than excavators. The only instance where the data of closely
related products was used concerns previous investigations where the investigating
authority verified respective profit data.

In view of the above, Caterpillar's argument that the TRA should re-consider the normal rate of
profit stands.

Grounds 6 and 7: No PMS applies to the Caterpillar Group and, in any case, PMS does not affect
price comparability

35.

36.

37.

38.

Ground 6 of the Reconsideration Application demonstrates that the TRA's findings as to (i)
State influence on the economy in the People's Republic of China ("PRC"), and (ii) allegedly
distorted costs of raw materials used in the production of excavators in the PRC, do not apply
to the Caterpillar Group. And regardless, Ground 7 of the Reconsideration Application
demonstrates that the abovementioned facts do not affect price comparability.

The JCB Comments do not rebut Grounds 6 and 7 of the Reconsideration Application. The
allegation in the JCB Comments that "the TRA's PMS analysis is robust"%’ does not constitute
a rebuttal.

In any case, JCB's piecemeal allegations with regard to Grounds 6 and 7 are incorrect and/or
irrelevant.

First, JCB alleges that Caterpillar raises nothing new that could call into question the
conclusion that there is a particular market situation ("PMS") for Caterpillar. Caterpillar
disagrees. The very fact that the TRA did not conduct a PMS assessment for Caterpillar,
notwithstanding its obligation to undertake such assessment on a company-specific basis,®
calls into question the TRA's conclusions. In fact, no evidence of an alleged influence of the
Government of China over the Caterpillar Group is provided, whether at Section G2.1.1 of the
Final Determination or at all. Caterpillar underlines that its response to the questionnaire clearly
demonstrates the lack of the State influence over its operations.

37

38

JCB Comments, at 41.

TRA dumping, subsidisation and safeguarding investigations guidance, Particular market situation and costs
adjustments, 28 October 2019 ("Statutory Guidance") states: "The assessment of whether adjustments are
justified should be made on an exporter-by-exporter basis. For example, where government intervention

affects a production input in the domestic market, the purchasing behaviour of a particular exporter should
be examined to determine whether the input has been supplied at a price substantially determined by market
forces. If the exporter buys ““on-the-spot” from an external unrelated supplier in another country, adjustments
may not be appropriate.” (emphasis added)
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Second, JCB refers to Caterpillar Investment (China) Co. Ltd.'s status as a vice chairman
company to the China Construction Machinery Association ("CCMA").* JCB seems to allege
that a membership in an industry association points to the existence of a PMS at the Caterpillar
Group.

Caterpillar disagrees with the allegation that its participation in the CCMA evidences that the
Caterpillar Group is affected by distortions in China or that such participation is evidence of
anything relevant at all. It is a general practice for all producers active in the machinery sector
to be members of the CCMA, irrespective of their Chinese or foreign ownership.
Approximately 11% of CCMA's members are foreign-invested enterprises, comprising both
wholly foreign-owned companies and joint ventures.* JCB is no exception, as it is also a
member of the CCMA, listed as entry number 581 in the membership list.** In addition, among
the 32 vice-chairman companies, five are foreign-owned: Caterpillar, Hitachi, Komatsu,
Develon, and Kawasaki. In any event the CCMA is not able to artificially lower Caterpillar's
prices in China, or introduce any other distortions.

Third, JCB alleges that it is "standard practice for investigating authorities to find that foreign-
invested companies like Caterpillar's Chinese entities are affected by the same non-commercial
factors as Chinese-owned companies”.*? It is unclear to which investigating authorities JCB
refers and to which standard practices. If a reference is made to the practice of investigating
authorities of the U.S., EU or India, then such practice is irrelevant as they treat China as a non-
market economy and do not involve the PMS provision to construct the normal value for the
Chinese producers. Caterpillar reminds that in the context of the PMS rules, it is entirely
plausible for the TRA to conclude that a PMS does not apply to Caterpillar, as it has done in
previous investigations. For instance, in the anti-dumping investigation into imports of
aluminium extrusions from China,*® the TRA determined that, unlike other Chinese
investigated producers, Shandong Nanshan Aluminium Co. Ltd. should not be subject to PMS,
since the TRA did not find a PMS in the inputs used by that specific producer.** This
consideration reinforces the necessity of determining, on an exporter-specific basis, whether
any adjustments are warranted, given that producers competing in the same market may employ
materially different operational practices.

Accordingly, JCB's broad allegation that Caterpillar should automatically be deemed to operate
under a PMS on the ground that, in the EU's investigation into imports of mobile access
equipment from China, the Commission applied its significant-distortions methodology to the
U.S. producers JLG and Terex,* is unfounded and cannot be sustained. As confirmed in the
aforementioned TRA investigation concerning aluminium extrusions from China, a PMS
determination must rest on a rigorous, producer-specific analysis of the factual record; the mere
finding that PMS conditions exist for one exporter cannot, without a substantive examination,
be transposed to another exporter.

39

40

41

42

43

45

JCB Comments, at 42.
Supporting evidence is provided in Annex 5.
Supporting evidence is provided in Annex 5.
JCB Comments, at 44.

Case ADO0012 Investigation into alleged dumping of aluminium extrusions from the People’s Republic of

China.

Case ADO0012 Investigation into alleged dumping of aluminium extrusions from the People’s Republic of

China, Final Determination, para. 317, available at:

https://www.trade-remedies.service.gov.uk/public/case/AD0012/submission/f0403051-4eef-4959-al1d4-
f773f18b66be/

JCB Comments, at 45.
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Fourth, in support of its allegation that PMS findings should extend to Caterpillar, JCB relies
on Caterpillar's alleged acquiescence of the non-market economy status of China in the Indian
anti-dumping investigation into Wheel loaders from China.*® Caterpillar reiterates in this
context that India treats China as a non-market economy and does not rely on the PMS provision
to determine the normal value for Chinese exporters. Thus, it is immaterial for the
reconsideration of the TRA's PMS findings what Caterpillar did or did not claim in India.
Caterpillar's position in a different jurisdiction applying different rules has no relevance for an
investigation conducted in the UK.

In any event, contrary to JCB's allegations, China's non-market economy status was challenged
in the Wheel loaders from China as "Certain interested parties (...) requested the Authority to
not use surrogate country methodology, use appropriate normal value calculation and at the
very least, use data provided by the company instead of applying analogue country data in the
investigation."4

Fifth, JCB alleges that Caterpillar Group's annual report explicitly contradicts Caterpillar's
claims that its pricing is identical in all geographical markets.*® Caterpillar disagrees. In the
confidential version of the Reconsideration Application, at 50-55, the company provided
information on its global pricing structure that is entirely consistent with the references from
the Group's annual report as cited by JCB. In short, [CONFIDENTIAL - sensitive information
removed — commercially sensitive information].

On that basis, JCB fails to demonstrate that PMS findings should be extended to Caterpillar or
that such alleged PMS in any way affects comparability of China and UK sales prices.

Ground 8: Even if a PMS applies to the Caterpillar Group and affects its price comparability
(which is not accepted), the TRA should have determined the normal value for the Caterpillar
Group based on sales to third countries

47.

48.

The Reconsideration Application demonstrates that while under the UK statute, the TRA can
rely on any of the three methodologies referred to in Regulation 8(1) of the Trade Remedies
(Dumping and Subsidisation) (EU Exit) 2019 Regulations (“the Regulations”), the TRA's
findings are insufficiently reasoned and are not based on an objective evaluation of the facts.
That is because the TRA sought to determine normal value based on methods 1 and 3, but not
on method 2.

First, the JCB Comments allege that Caterpillar undermines its own claim by acknowledging
that the applicable rules do not provide for any hierarchy of methods to determine the normal
value, meaning that the TRA is entitled to rely upon any method referred to in Regulation 8(1).%°
However, as Caterpillar made clear, while the TRA is entitled to rely upon any method referred
to in Regulation 8(1), its conclusion that "it is more appropriate to construct [normal value]
using regulation 8(1)(a)"* should be adequately reasoned and based on an objective evaluation
of the facts. In particular, if the TRA determined that the use of method 1 is "more appropriate”,
a reasoned explanation should be provided that the use of method 1 is "more appropriate™ than
the use of method 2. However, the Final Determination offers no explanation on which basis it
considers that method 2, i.e. the method prescribed in Regulation 8(1)(b) cannot be applied in
the present case.

46

47

48

49

50

JCB Comments, at 46.

DGTR, Wheel loaders from China, Final findings, para. 63.
JCB Comments, at 47.

JCB Comments, at 49.

Final Determination, para. 314.
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This is all the more relevant, because the TRA may rely on Caterpillar (Xuzhou) Limited
("CXL") sales to [CONFIDENTIAL - sensitive information removed — commercially
sensitive information] which are made in the ordinary course of trade. As a result, the TRA
should set the normal value for the Caterpillar Group based on the company's sales to
[CONFIDENTIAL - sensitive information removed — commercially sensitive information].
Otherwise, the TRA should explain why it considers this method to be less appropriate in
comparison to the use of the method referred to in regulation 8(1)(a).

Second, the JCB Comments allege that the U.S. Department of Commerce ("USDOC")
consistently constructs normal value for Chinese exporters using costs in a representative
country. To substantiate its position, JCB quotes one recent U.S. case concerning imports of
lysine from China.5! JCB's allegation is irrelevant, given that the USDOC treats China as a
country with a non-market economy for the purpose of conducting anti-dumping investigations,
while this is not the case in the UK. The TRA does not treat China as a non-market economy
and instead proceeds with the examination, on a case-by-case basis, whether a particular market
situation exists in China's domestic market. That determination by its nature does not affect the
viability of sales to third countries, be it to the UK (which the TRA takes at face value) or, by
extension, to third countries.

Caterpillar therefore maintains that even if a PMS applies to the Caterpillar Group and affects
its price comparability, the TRA should re-consider its dumping margin determination and
determine the normal value for the Caterpillar Group based on its sales to the appropriate third
country with the largest volume of trade, namely [CONFIDENTIAL - sensitive information
removed — commercially sensitive information].

Ground 9: The TRA failed to adapt out-of-country input price information to ensure that it
represented the cost of production in the PRC

52.

53.

54.

Ground 9 of the Reconsideration Application demonstrates that the TRA should re-consider
cost adjustment coefficients and ensure that whatever the information the TRA uses, such
information should allow it to arrive at the "cost of production in the country of origin”. Finally,
the TRA should also re-consider factors of production for the Caterpillar Group by using data
provided by Caterpillar Brazil.

First, the JCB Comments allege that the TRA's cost adjustments seek to ensure that costs,
prices, and profits reflect what they would be without these distortions, in line with Regulation
13(2) of the Regulations.> However, in accordance with Regulation 13(6) of the Regulations,
domestic costs, prices and profits are "substantially determined by market forces where they
are substantially determined by free market forces™ (emphasis added). In the present case, such
free market forces do not exist in the Brazilian market for excavators due to (i) smaller economy
of scale at Brazil's manufacturing facilities, and (ii) inflated costs of inputs in Brazil due to the
very high tariffs and various protectionist measures maintained by way of local content
requirements. JCB does not rebut these facts.

Second, JCB alleges that Caterpillar Brazil chose not to participate in the Investigation as a
representative country producer and therefore should not be accounted for in the
reconsideration Investigation.> JCB's allegation however is unrelated to the TRA's findings in
this Investigation regarding the specific issue of the use of the Caterpillar data. As demonstrated
above at 11(v), the TRA did not accept the data of Caterpillar Brazil because it had no time to
consider such data. To the contrary, Caterpillar Brazil did participate in the Investigation within

51

52

53

JCB Comments, at 52.
JCB Comments, at 56.
JCB Comments, at 58.
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the deadline set by the TRA, and its cost data was properly submitted also within the deadline
set by the TRA.

Third, JCB alleges that Caterpillar's request to adjust the benchmark steel cost is unfounded
because the benchmark reflects Brazilian domestic steel prices, and deducting costs related to
importing Chinese steel would be contrary to Regulation 13(2) of the Regulations, as it would
allegedly distort the true domestic cost basis.>* However, as Caterpillar set out in the
Reconsideration Application, WTO rules require an investigating authority, when using out-of-
country information, to ensure that such information is used to arrive at the cost of production
in the country of origin and that the costs of production established by the authority reflect
market conditions. As confirmed by the Statutory Guidance, "to achieve this, the TRA should
adjust data from third countries or international benchmarks where necessary to reflect the
specific circumstances in the exporting country or territory". Accordingly, the TRA should
consider information submitted by the Caterpillar Group indicating that Brazil's costs do not
reflect market conditions (because they are inflated due to very high tariffs and various
protectionist measures) and adjust it so as to arrive at the cost of production of excavators in
China.

On that basis, Caterpillar maintains that the TRA should consider Ground 9 of the
Reconsideration Application in full.

Ground 10: The Final Determination overstates the amount of profit used in the construction of
normal value

57.

58.

59.

Ground 10 of the Reconsideration Application demonstrates that the TRA cannot calculate an
ordinary course of trade profit margin under Regulation 12 (2) of the Regulations, using the
cost of production that the TRA found to be abnormal based on Regulation 11 of the
Regulations. On that basis, profit margin used in the construction of normal value should be re-
considered.

The JCB Comments allege that Caterpillar's arguments contradict the findings of a WTO Panel
in US — OCTG.*® However, Caterpillar fails to see the relevance of the case law relied upon by
JCB. In the case concerned, the WTO Panel ruled that an investigating authority can discard
sales prices of products sold in low volumes when determining the normal value, but has to rely
on the sales prices and costs of such products to determine the profit and SGA in the ordinary
course of trade:

"Therefore, what is discarded for normal value determination under Article 2.2 is the price
of low-volume sales but what is accepted for purposes of normal value construction under
Article 2.2.2 is the amount for profit and SG&A on those low-volume sales that are in the
ordinary course of trade."*

Caterpillar is not arguing anything different. As explained in the Reconsideration Application,
the issue is which cost of production to use to conduct an ordinary course of trade test, for the
purpose of determining the amount of profit. Caterpillar considers that the TRA should interpret
a reference in Regulation 12(2) of the Regulations to the "actual data pertaining to the
production™ consistently with Regulation 11(2) of the Regulations. The latter provides that
costs of production of the like goods in the exporting country or territory must "normally” be
calculated by the TRA based on records kept by the overseas exporter of the goods concerned.
The TRA considered that the steel and key excavator component prices are influenced by non-

54

55

56

JCB Comments, at 59.
JCB Comments, at 61-62.
Panel Report, US — OCTG (Korea), WT/DS488/R, para. 7.45.

13



60.

NON-CONFIDENTIAL

commercial factors. Because these factors create abnormal circumstances, the TRA cannot base
the production costs on the exporters' records. Therefore, a reference to the actual data in
Regulation 12(2) should be understood as a reference to the data adjusted by the TRA to account
for these abnormal circumstances. The JCB Comments do not rebut this point.

JCB's reference to the EU practice as witnessed by the Ammonium Nitrate investigation is also
inapposite. As Caterpillar demonstrated by exact citation to the record, in the Ammonium
Nitrate case, the European Commission conducted the ordinary course of trade test, using
adjusted cost of production.5” Having established that there were no profitable sales in the
ordinary course of trade, the European Commission then set the profit margin based on a
residual method to set such profit margin, i.e. based on the profit margins observed in third
markets. However, this is not the point that is made by Caterpillar. The point is that to conduct
an ordinary course of trade test — that should be used to determine the amount of profit — the
EU consistently uses adjusted cost, and not unadjusted cost, as erroneously applied by the TRA.
That is the point that JCB fails to rebut in its Comments.

Ground 11: No adjustments should be applied to inputs of the Caterpillar Group that do not have
significant share in the costs

61.

62.

63.

64.

65.

Ground 11 of the Reconsideration Application demonstrates that no adjustments should have
been applied to insignificant cost elements (excavator components), including those with the
share in cost of less than 17%.

JCB alleges that Caterpillar's claims with respect to cost adjustments “for certain raw
materials” are baseless on the following factual assumptions:

i. the TRA "assessed whether costs are "significant” before making PMS adjustments”
and "did not make adjustments for tax, energy, land, and finance costs because the TRA
considered that these costs were not "significant”;

ii. the TRA "made adjustments only for “excavator components™ and not for all other raw
materials";

ili.  the TRA made "adjustments only for inputs where the TRA has determined that a PMS
exists which is having a material impact on costs"; and

iv.  JCB further disagrees with a 17% threshold suggested by the Caterpillar Group for
determining significance of the cost elements.

As detailed below, JCB's allegations are flawed.

First, nothing in the Final Determination indicates that the TRA (a) determined the share of the
cost of each of the excavator components (inputs) in the total cost of production, (b) assessed
whether the share of the cost of each of the excavator components (inputs) in the total cost of
production is significant, (c) assessed whether adjustments with respect to all excavator
components (inputs) are justified with respect to the Caterpillar Group, as required by the
Statutory Guidance.

Second, in the case of the Caterpillar Group, the TRA has applied steel and non-steel
adjustments to every excavator component (input), i.e., each and every one "raw material”,
regardless of its share in the costs.

57

Reconsideration Application, at footnote 64.
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Third, regardless of whether the PMS materially impacts costs of inputs, to apply adjustments,
the TRA should have determined the share of the cost of each of the excavator components
(inputs) in the total cost of production as well as whether such share is significant.

Fourth, as the TRA did not identify any "significance" threshold in the Final Determination,
therefore, the Caterpillar Group suggested applying 17% threshold by analogy with Article 7.2a
of the EU basic Anti-dumping regulation to determine whether the cost of input is significant.
The European Commission considers a 17% threshold to be material while applying the lesser
duty rule: "a single raw material, whether unprocessed or processed, including energy, for
which a distortion is found, must account for not less than 17% of the cost of production of the
product concerned" [emphasis added] to disallow application of the lesser duty rule, however,
where the 17% threshold is not exceeded, the lesser duty rule may apply.

The Caterpillar Group reiterates that no adjustments should be applied to inputs (excavator
components) of the Caterpillar Group that do not have significant share in the costs. As stated
in the Reconsideration Application and contrary to the Statutory Guidance® issued by the
Secretary of State on the conduct of PMS assessments, the TRA has applied steel and non-steel
adjustments to every excavator component (input), regardless of its share in the costs and in
doing so failed to assess whether the costs of each of the components to which the adjustment
has been applied is considered significant.

The Final Determination at paragraph 343 demonstrates that the TRA has only determined that
tax, energy, land, and finance costs are "not significant costs of production”. As regards raw
materials, at paragraph 347 of the Final Determination the TRA stated that "{t}he main raw
material inputs for excavators ... were steel and prefabricated excavator components™ and
"{s}eel was also identified as the major input in many of the prefabricated excavator
components” [emphasis added]. At paragraph 228, the TRA identified 12 "main" excavator
components, namely engine, counterweight, cab, ram/cylinder, boom, dipper, tipping link,
bucket, idler, tracks, rollers, drive sprocket (paragraph 218). However, having identified main
excavator components, the TRA failed to (a) determine the share of the cost of each of the
excavator components in the cost of production, and (b) assess the significance of such share
in the cost of production.

Instead, as follows from paragraph 379 of the Final Determination, the TRA has assessed
"cumulative effect of the individual costs of all raw materials” and determined it to be
significant. As follows from paragraph 379 of the Final Determination, the TRA cumulated cost
of steel and cost of all excavator components, i.e., it cumulated all raw materials used in the
production process and determined that cumulated costs of all raw materials in their entirety
constitute a significant share in the cost of production.

It was clearly not the intent of the Statutory Guidance® issued by the Secretary of State on the
conduct of PMS assessments to allow the TRA to cumulate the cost of all raw materials in order
to demonstrate that raw materials as a group constitute a significant cost element. Cumulating
the cost of all raw materials as a group will always make such group significant. To the contrary,
the Statutory Guidance instructs the TRA to "only make adjustments in relation to significant
cost or profit elements” [emphasis added]. This implies that the TRA needs to determine the
share of each of the raw materials (inputs), i.e. excavator components in case of the Caterpillar
Group, in the total cost of production and assess significance of the respective shares in the total
cost of production.
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59

https://www.gov.uk/guidance/trade-remedies-investigations-directorate-trid-dumping-and-subsidisation-

investigations-quidance/particular-market-situation-and-costs-adjustments

Ibid.
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While the TRA did not identify the applicable "significance" threshold, it follows from the Final
Determination that the TRA considers:

i. 20% share in the cost of production to be significant: while substantiating steel
adjustment, at paragraph 350 of the Final Determination the TRA states that it "was
able to determine the cost of steel within each PCN (~20%)"; and

ii. 5% share in the cost of production to be insignificant: while discussing significance of
the cost elements, at paragraph 380 of the Final Determination the TRA states that “the
TRA originally requested cost data for all purchases of materials where the material
type accounts for over 5% of total cost to make and sell during the POI (1% for

energy)".

As stated in the Reconsideration Application, in the case of the Caterpillar Group, the TRA
made adjustments to cost elements with less than 20% share in cost of production and even
those that account for less than 5% share in the cost of production.

The above demonstrates that the TRA acted contrary to the Statutory Guidance® issued by the
Secretary of State on the conduct of PMS assessments.

Grounds 12, 13, and 14: Deficiencies in application of cost adjustments

Grounds 12, 13 and 14 of the Reconsideration Application demonstrate that the TRA should
re-consider application by the TRA of the non-steel adjustment in the case of the Caterpillar

JCB's allegations regarding the cost adjustment deficiencies identified in the Reconsideration
Application boil down to indicating the number of paragraphs in the Final Determination that
contain reasoning on how the TRA devised and applied its cost adjustments. That does not
address the substance of Grounds 12, 13 and 14 of the Reconsideration Application, that JCB

The Caterpillar Group reiterates that the TRA has erred in applying steel adjustments:

i.  Ground 12: the TRA should have performed pass-through analysis to determine cost
of steel in inputs before applying steel adjustment. Failure to do so resulted in an
overstatement of the steel adjustment in the case of Caterpillar Group. Instead of
performing pass-through analysis, the TRA determined steel share in cost of a PCN to
be equivalent to its steel content (by mass) and applied steel adjustment on that basis.
Such simplification in determining share of steel in cost of production is flawed. It is
obvious that share of the cost of steel in the cost of production of a PCN and steel
content in a PCN cannot be equivalent because (a) cost of each PCN includes costs of
such major cost elements as engines, which are complex inputs where steel does not
represent major cost, (b) each of the producers of excavator components (suppliers of
the Caterpillar Group) adds value while fabricating the respective excavator
component, which is reflected in the cost of the component purchased by the Caterpillar

ii.  Ground 13: no steel adjustment should be applied to inputs that do not contain steel
and to inputs that do not have significant share of steel in the cost. Application of steel
adjustment to inputs that do not contain steel is nonsensical. Likewise, application of

75.
Group.
76.
therefore fails to rebut.
77.
Group.
8 Ibid.
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steel adjustment to inputs that do not have significant share of steel in the cost is
unwarranted.

iii.  Ground 14: non-steel adjustment should not be applied because it is not substantiated
by the TRA. The TRA applied non-steel adjustment based on its conclusion on the
existence of PMS in the domestic excavator market in the PRC, because prices reflect
non-commercial factors:

e "PMS exists in the domestic excavator market in the PRC, as the price of
excavators reflect non-commercial factors as a result of government influence
and control in steel and key excavator component costs™ (paragraphs 162 and
306 of the Final Determination);

e "the TRA has concluded that a PMS exists in the PRC for the industry of the
like goods in the exporting market on the basis that the market reflects non-
commercial factors" (paragraph 307 of the Final Determination);

e the TRA "continues to conclude that a PMS exists in the PRC for the industry
of the like goods in the exporting market on the basis that the market reflects
non-commercial factors" (paragraph 311 of the Final Determination);

o "{t}he TRA has identified that a PMS exists as a result of prices reflecting non-
commercial factors" (paragraph 369 of the Final Determination).

iv.  No other substantiation of a PMS was provided by the TRA. At the same time, at
paragraph 229 of the Final Determination, the TRA clearly states that it found no
evidence of state intervention in the excavator component market other than flow
through of the non-commercial factors reflected in the price of PRC steel into the price
of the excavator components. Thus, the TRA's conclusion on the existence of a PMS is
based on the alleged distortion on the steel market.

v.  This single ground was used by the TRA to apply steel adjustment and non-steel
adjustment to compensate for steel distortion that flows through into the price of the
excavator components. Thus, it seems that based on the single ground, i.e. alleged flow
of non-commercial factors that are reflected in the price of steel into the price of the
excavator components, the TRA adjusted cost of each component twice, via steel
adjustment and via non-steel adjustment.

78. Given the above, Caterpillar Group reiterates that application by the TRA of the non-steel
adjustment is unfounded in case of the Caterpillar Group.

Grounds 15 and 16: Material injury determination is not based on an objective examination of
positive evidence on the record; imports from the PRC did not affect JCB prices

79. Grounds 15 and 16 of the Reconsideration Application demonstrate that the TRA should
reconsider its material injury determination as it is not based on a proper establishment of facts
that have been objectively evaluated, as well as its findings of price undercutting and price
suppression.

80. First, JCB alleges that the TRA's volume analysis was robust, relied on multiple data sources
beyond just country of dispatch, and that Caterpillar's late data submission undermines its
criticism.

81. Caterpillar notes that JCB's own submissions acknowledge that the TRA based its analysis

predominantly on Overseas Trade Statistics ("OTS") classified by country of dispatch,
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expressly noting that "the TRA corroborated the trends for country-of-dispatch data."s In light
thereof, Caterpillar maintains that the TRA's injury determination is not based on a proper
establishment of the volume of imports, which vitiates entire volume and price analysis, and
therefore the TRA should re-consider the volume of imports based on the country of origin.
Caterpillar emphasizes that the Final Determination recommends imposition of anti-dumping
duties on excavators originating in China, therefore such recommendation has to be supported
by a corresponding determination of injury being caused by imports of excavators originating
in China.

Second, JCB alleges that Caterpillar is factually wrong to argue that the UK industry did not
suffer injury based on sales, production volume, capacity, and capacity utilization and that the
TRA did, in fact, find that these factors indicate injury.52

Far from establishing injury on sales, production, capacity or capacity utilization, the Final
Determination expressly records that domestic and export turnover "“increased in both volume
and value during the injury period"®® and that "output and production-capacity utilisation
increased over the injury period in line with increasing demand and sales."® Those findings
cannot reasonably be reconciled with JCB's allegation that the UK industry was injured on those
very indicators. To the contrary, they confirm that the UK industry experienced sustained
growth rather than decline.

Furthermore, JCB's assertion that Caterpillar merely reiterates the CCCME's profitability
arguments, and therefore raises no new claim, is misplaced and cannot, in itself, justify
dismissal of Caterpillar's ground for reconsideration.®® Caterpillar emphasizes that neither the
CCCME®® nor the TRA, in its Final Determination, examined the fact that over the four-year
injury investigation period, the U.K. industry's losses consistently declined rather than
increased, notwithstanding the alleged increase in imports from China. The failure to address
this evidentiary trend is a material omission that warrants reconsideration of the Final
Determination.

With respect to the evolution of market shares, JCB contends that even a modest decrease in
the UK industry's share evidences injury. That position is undermined by the fact that the Final
Determination demonstrates, during the injury investigation period, an increase of the UK
industry production and sales by 43% between 2019/20 and 2022/23 and by a further 25%
between 2021/22 and 2022/23. On this account alone, the TRA should conclude that the UK
industry has not suffered material injury.

Finally, Caterpillar observes that JCB refrained from addressing Caterpillar's arguments
demonstrating that (i) the UK industry's increased negative cashflow is just another sign of
increased sales in the domestic market, and (ii) an alleged decrease of employment in domestic
sales is simply a function of an incorrect allocation of labour by sales turnover.
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JCB Comments, at 76.

JCB Comments, at 79.

Final Determination, para. 720.
Ibid.

JCB Comments, at 80.

Final Determination, para. 587.
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Third, JCB alleges that the TRA's assessment of undercutting is accurate because it is based
on the questionnaire responses of the sampled Chinese exporting producers, including
Caterpillar.

JCB's challenge presents only a narrow representation of Caterpillar's argument. The salient
point remains that the TRA's pricing analysis is compromised by several flaws — not disputed
by JCB — each of which justifies reconsideration:

i.  Undercutting calculations in Table 11 of the Final Determination and in its paragraph
716 do not match for the POI while they should obviously match.

ii.  The TRA's price suppression analysis consists of an evaluation of UK industry and
Chinese import prices in parallel. However, the applicable legal standard requires an
investigating authority to establish a causal link between prices of imports and prices
of the domestic industry and, in particular, demonstrate that it is the price of imports
that is "an explanatory force" behind a suppression of the prices of the domestic
industry. The Final Determination does not demonstrate this.

Finally, in the Reconsideration Application, Caterpillar demonstrated that before making any
model-specific price comparison, the TRA should compare prices for imports from China,
including prices for the Caterpillar Group excavators originating in China, as they appear in the
HMRC statistics and prices of the UK industry on average. JCB alleges that such approach
would go against basic principles of anti-dumping law, but offers no evidentiary support or
citation to support its allegation.

In light of the foregoing, Caterpillar maintains that material injury determination in the Final
Determination, as well as its findings of price undercutting and price suppression, should be re-
considered.

Grounds 17 and 18: Imports from the PRC did not cause material injury to JCB; in the
alternative, injury, if any, was caused by other factors, such as imports from Korea and other
countries as well as JCB increased costs

91.

92.

93.

94.

Grounds 17 and 18 of the Reconsideration Application demonstrate that the Final
Determination does not provide for a positive causal link determination and does not consider
the impact of factors other than imports from China on the situation of the UK industry.

First, JCB alleges that imports of excavators from China are the cause of injury to the UK
industry since the volume of Chinese excavator imports more than tripled from 2019-2020 to
the POI, Chinese excavators significantly undercut, undersell and suppress the prices of the UK
industry, and as a result the UK industry continued to be forced to sell below cost.

Caterpillar notes in this context that JCB did not respond to any of Caterpillar's arguments, but
merely contented itself with repeating the TRA's findings from the Final Determination. As
such, Caterpillar's analysis included in the Reconsideration Application showing that the causal
link findings in the Final Determination should be re-examined®’.

Second, JCB alleges that Korean and Dutch excavator imports are not the cause of injury to the
UK industry because those imports are lower in volume and are priced higher than those
originating in China. Once more, however, JCB refers only to the TRA's findings and fails to
engage with the evidence presented by Caterpillar. JCB does not meaningfully challenge a

67

Reconsideration Application, para. 136.
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95.

96.

NON-CONFIDENTIAL

higher volume of imports from Korea and the Netherlands that increased at a faster pace than
imports from China.

Concerning the evolution of price of imports from Korea, JCB restates that the TRA "found
that Chinese Excavator imports were priced lower than South Korean Excavator imports"
based on data obtained from the sampled PRC exporters". In this regard, Caterpillar
emphasizes that the TRA established price undercutting and price suppression by taking
imports from China as a whole and based on the values as reflected in OTS import statistics.
Using the same methodology, it follows that Korean imports were cheaper than imports from
China and gained a much larger market share than imports from China.

Third, JCB did not respond in any manner to Caterpillar's argument on the negative impact on
JCB of interest payable and foreign currency losses.

Price undertaking

97.

98.

99.

JCB alleges that no undertaking may be accepted after a final affirmative determination and
that a reconsideration process cannot be used to propose a price undertaking, as this procedure
is intended to review whether the original decision made by the TRA was correct at the time it
was made.

First, contrary to JCB's allegations, the applicable legislation does not designate the final
affirmative determination as the cut-off point for offering undertakings. While paragraph 23(5)
of Schedule 4 to the Act specifies the starting point for making an undertaking offer,®® the
relevant legal provisions do not establish a deadline for the submission of undertakings. Rather,
the Regulations provide that the TRA must be in a position to review the undertaking offer to
determine whether the undertaking is sufficient to eliminate the injurious effect of the practice
in question, whether the acceptance meets the economic interest test, and whether it is
appropriate to accept the undertaking (Regulation 78(1)). In the context of the reconsideration
Investigation, Caterpillar still has sufficient time to formulate an adequate undertaking offer in
light of these elements, and the TRA has time to analyze it. Furthermore, as part of the
reconsideration proceeding, the TRA makes recommendations to the Secretary of State and
may therefore include recommendations regarding the acceptance of an undertaking. As such,
both legally and practically, it is possible to assess and decide on undertakings during the
reconsideration process.

Second, in response to JCB's claim that a reconsideration process cannot be used to propose a
price undertaking, Caterpillar emphasises that a reference to a possible submission of an
undertaking during the reconsideration process is specifically aimed at challenging the TRA's
original decision regarding the form of the measures. Therefore, such a proposal fits squarely
within the TRA's requirements for the reconsideration process.

* * %
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