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ANTI-DUMPING INVESTIGATION BY THE UNITED KINGDOM ON IMPORTS OF CERTAIN ENGINE OILS AND HYDRAULIC FLUIDS FROM LITHUANIA

Submission of the European Commission – Provisional determination of the investigation

The European Commission (‘the Commission’) would like to thank the UK Trade Remedies Authority (‘TRA’) for the opportunity to present comments in the framework of the above-mentioned proceeding. 
Following the provisional determination of the investigation and after analysis of the non-confidential version of the Provisional Affirmative Determination Report (‘PAD’), the Commission would like to raise the following concerns. 

1. DOMESTIC INDUSTRY
Pursuant to Article 5.4 of the WTO Anti-dumping Agreement (‘ADA’), “An investigation shall not be initiated unless the authorities have determined, that the application has been made by or on behalf of the domestic industry. The application shall be considered to have been made "by or on behalf of the domestic industry" if it is supported by those domestic producers whose collective output constitutes more than 50 per cent of the total production of the like product produced by that portion of the domestic industry expressing either support for or opposition to the application. However, no investigation shall be initiated when domestic producers expressly supporting the application account for less than 25 per cent of total production of the like product produced by the domestic industry.” 
[bookmark: _GoBack]In this regard, and as previously highlighted by the Commission in the submission at initiation, the PAD lacks clarity regarding the domestic industry's representation. It fails to specify the portion of production represented by the applicant, or to identify the complainants and supporters. The PAD mentions a total UK production of 197 megalitres and 21 UK producers of which four were sampled. Only two of the sampled companies replied to the producers’ questionnaire and it is not clarified how much these companies actually produce, and if they can be considered as a representative sample of the UK domestic industry. It is alleged that there was correspondence to other producers, but no reply was received.  

Furthermore, the two sampled producers provided only partial replies to the questionnaire and the data of those two producers were not aggregated. Hence, the further analysis regarding injury has not been made in relation to the domestic industry, as the domestic industry has never been defined. 
 
Therefore, there is considerable doubt regarding the sufficiency of evidence to establish the representativeness of the applicant and the validity of the subsequent analysis. 

This inadequacy raises significant concerns about the justification for the initiation of the investigation and, consequently, for imposing the recommended anti-dumping measures, in particular on imports from Lithuania, as further explained below.	


2. CUMULATION 
Article 5.8 of the WTO ADA determines that: “An application under paragraph 1 shall be rejected and an investigation shall be terminated promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence of either dumping or of injury to justify proceeding with the case. There shall be immediate termination in cases where the authorities determine that the margin of dumping is de minimis, or that the volume of dumped imports, actual or potential, or the injury, is negligible. The margin of dumping shall be considered to be de minimis if this margin is less than 2 per cent, expressed as a percentage of the export price. The volume of dumped imports shall normally be regarded as negligible if the volume of dumped imports from a particular country is found to account for less than 3 per cent of imports of the like product in the importing Member, unless countries which individually account for less than 3 per cent of the imports of the like product in the importing Member collectively account for more than 7 per cent of imports of the like product in the importing Member.”
In this context, the PAD indicates that EU imports represent only 3.11% of total imports into the UK, compared to 14.18% from the UAE, placing EU imports very close to de minimis level. Consequently, EU imports should be excluded from the scope of the investigation or at the very least not be assessed cumulatively with imports from the UAE. 
Furthermore, EU export prices of the product concerned to the UK increased by more than 100% between 2020 and the POI, suggesting that EU imports are not causing any injury, and warranting their exclusion from the cumulative assessment.	

3. INJURY 
According to Article 3.1. of the WTO ADA: “A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive evidence and involve an objective examination of both (a) the volume of the dumped imports and the effect of the dumped imports on prices in the domestic market for like products, and (b) the consequent impact of these imports on domestic producers of such products.”
In this context, in the assessment of the PAD it is asserted that the "effect of the dumped goods on prices of the like goods in the UK market during the injury period and a consequent impact on the UK industry during the injury period" has been examined (para 136).
However, the analysis of domestic price developments in the PAD is highly deficient. In the PAD it is noted that the TRA was unable to perform a precise undercutting calculation. It further notes that “The result of this calculation, based on unverified and partial data, was that the TRA established that there had been price undercutting of the goods concerned in the PoI” (para 154).  As regards price suppression, the PAD indicates that “The TRA has not been able to complete a detailed price suppression analysis” (para 160). 	Comment by SANCHEZ Eva-Maria (TRADE): Is this a quote?
Nevertheless, the TRA concludes that there has been significant price undercutting and price suppression (para 146). However, in view of the above, it cannot be considered that the TRA has carried out an analysis based on “positive evidence” in terms of Article 3.1 of the WTO ADA. 
Moreover, as explained above, imports from Lithuania represent only 3.11% of total imports and their prices increased by more than 100% over the period analysed. Therefore, it is unlikely that import prices from Lithuania are undercutting UK domestic prices, which, by the way, were also increasing over the same period. Hence, an undercutting calculation per origin is essential to show, that the subject imports are actually undercutting domestic prices and causing the alleged injury. 
This absence of a detailed analysis and accurate price undercutting calculations significantly undermines the credibility of the claims regarding the impact of dumped imports, raising serious doubts about the validity of the findings and the justification for any resulting measures.
As regards the analysis of the various injury indicators, Article 3.4. of the WTO ADA is recalled: The examination of the impact of the dumped imports on the domestic industry concerned shall include an evaluation of all relevant economic factors and indices having a bearing on the state of the industry, including actual and potential decline in sales, profits, output, market share, productivity, return on investments, or utilization of capacity; factors affecting domestic prices; the magnitude of the margin of dumping; actual and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital or investments. This list is not exhaustive, nor can one or several of these factors necessarily give decisive guidance.
The whole injury analysis is inadequate and incomplete as it is based on partial data.  While some assessment has been provided, the data has been analysed separately for the two sampled producers, Aztec Oils LTD and Peterson Enterprises LTD. Therefore, it cannot be considered that the analysis reflects the situation of the UK domestic industry, as this has never been defined (ref point 1 above). 

Overall, not even the key injury indicators are comprehensively assessed and can be summarised as follows. Some information has been provided regarding sales, profits, production, market share, productivity, return on investment, capacity and capacity utilisation, employment, wages, growth. Out of 15 indicators that should have been analysed, Peterson Enterprises LTD has provided information in relation to 9 indicators, which all show a positive development. Aztec Oils LTD has provided information regarding 7 indicators, which all show a negative development. 

Nevertheless, the TRA has determined that the UK industry is suffering from actual material injury (para 194).

However, an analysis on this basis cannot be considered as based on positive evidence and involving an objective examination as provided for in Article 3.1 of the WTO ADA, and it is impossible to conclude that the UK domestic industry is suffering material injury in terms of Article 3.4 of the WTO ADA. 	

The WTO Panel in EC – Bed Linen confirmed that […] Based on the foregoing, we conclude that each of the fifteen factors listed in Article 3.4 of the AD Agreement must be evaluated by the investigating authorities in each case in examining the impact of the dumped imports on the domestic industry concerned." ([footnoteRef:1])	 [1: ()	Panel Report, EC – Bed Linen, paras. 6.154-6.159] 


The Panel in Thailand – H-Beams, in a finding endorsed by the Appellate Body ([footnoteRef:2]), also confirmed that Article 3.4 requires the examination of all the listed factors. ([footnoteRef:3])	 
 [2: ()	Appellate Body Report, Thailand – H-Beams, paras. 121-128]  [3: ()	Panel Report, Thailand – H-Beams, para] 


4. CAUSALITY
The PAD does not evaluate other potential factors that may affect the domestic industry's situation. According to the PAD, while Aztec Oils LTD is experiencing difficulties, Peterson Enterprises LTD remains economically healthy. 
However, Article 3.5 of the WTO ADA provides: It must be demonstrated that the dumped imports are, through the effects of dumping, as set forth in paragraphs 2 and 4, causing injury within the meaning of this Agreement. The demonstration of a causal relationship between the dumped imports and the injury to the domestic industry shall be based on an examination of all relevant evidence before the authorities. The authorities shall also examine any known factors other than the dumped imports which at the same time are injuring the domestic industry, and the injuries caused by these other factors must not be attributed to the dumped imports. Factors which may be relevant in this respect include, inter alia, the volume and prices of imports not sold at dumping prices, contraction in demand or changes in the patterns of consumption, trade restrictive practices of and competition between the foreign and domestic producers, developments in technology and the export performance and productivity of the domestic industry.
In US – Hot-Rolled Steel, the Appellate Body laid down the requirements that Article 3.5 imposes on the investigating authorities when performing a causation analysis as follows: "This provision requires investigating authorities, as part of their causation analysis, first, to examine all 'known factors', 'other than dumped imports', which are causing injury to the domestic industry 'at the same time' as dumped imports. Second, investigating authorities must ensure that injuries which are caused to the domestic industry by known factors, other than dumped imports, are not 'attributed to the dumped imports.' (emphasis added)". ([footnoteRef:4]) [4: ()	Appellate Body Report, US – Hot-Rolled Steel, para. 222] 

An important element in this context is the development of demand. In the PAD it is mentioned that with the increased use of electric vehicles, the demand for engine oils is likely to reduce (para 69). Whereas, in para 253, it is stated that the TRA assumes that the demand will not change as it is an essential product for end users. However, no further analysis or any data has been provided other than that it is assumed that more than half of the UK demand is supplied by imports.  
Other factors, such as costs have not been addressed at all. The development of costs has an important impact on profitability and thus needs to be analysed.
With regard to the analysis of production costs, in EC – Salmon (Norway), the Panel concluded "Norway has demonstrated that the facts before the investigating authority showed that EC industry production costs increased, and that it was argued to the investigating authority that that increase in costs caused injury. The Provisional and Definitive Regulations do not address this contention. The EC has not brought forward any information that was before the investigating authority or analysis on this issue. In the absence of consideration of this argument, the EC has not demonstrated that an objective and unbiased investigating authority could have concluded that increased production costs were not causing injury to the domestic industry, and therefore that injury caused by this factor was not attributed to dumped imports. In these circumstances, our view is that Norway has demonstrated that the EC failed to comply with Article 3.5 of the AD Agreement." ([footnoteRef:5]) [5: ()	Panel Report, EC – Salmon (Norway), para. 7.660] 

Furthermore, there is a lack of any information about the other 19 UK producers, indicating that significant competition issues may be present in the domestic industry. 
Therefore, the analysis of a causal link and the impact of other factors as provided for in Article 3.5 of the WTO ADA is missing.

5. CONCLUSION 
The Commission trusts that the TRA will take the arguments raised above appropriately into account, in particular:
· The representativeness of the domestic industry has not been established. The PAD lacks critical elements necessary for a proper assessment of the domestic industry. There is no information regarding the production of the domestic industry, nor the representativeness of the two sampled companies.  

· Material injury to the domestic industry has not been demonstrated. Key injury indicators are either missing or evaluated only on partial information, leaving an incomplete picture of the situation of the domestic industry.

· A causal link analysis is missing. The PAD fails to assess any other potential contributing factors, such as development in demand, costs or domestic competition.	
In view of the above, the investigation is highly deficient in many respects and the information and evidence provided is insufficient to justify proceeding with the investigation and imposing the recommended anti-dumping measures; therefore, the investigation should be terminated without further delay. Any other course of action would be in breach of WTO rules.  
The Commission trusts that the UK authorities will refrain from imposing unwarranted measures, ensuring full compliance with its WTO obligations. 

image1.png
\&\\\\\:





