
Non-Confidential  

 1  

 

 

Comments by Caterpillar (Xuzhou) Ltd. on the Statement of Essential Facts 

Investigation No. AD0047 - Dumping investigation into certain excavators imported into the 

United Kingdom from the People’s Republic of China 

On 21 September 2023, the Trade Remedies Authority (“TRA”) received an application from JCB 

Heavy Products Ltd (“JCB”) alleging that certain excavators imported into the UK from the People’s 

Republic of China (“China”) have been or are being dumped and that the dumping has caused or is 

causing injury to the UK industry. On 15 November 2023, the TRA initiated the dumping investigation. 

In accordance with regulation 62(1) of the Trade Remedies (Dumping and Subsidisation) (EU Exit) 

Regulations 2019 (“Regulations”), before making a final affirmative determination for the purpose of 

paragraph 11(5) of Schedule 4 to the Taxation (Cross-border Trade) Act 2018 (“the Act”), the TRA 

must publish a Statement of Essential Facts (“SEF”) that sets out the intended final determination, a 

summary of the facts considered during the investigation, and a summary of those facts that formed the 

basis of the intended final determination. On 25 November 2024, the TRA published the SEF that 

determined that Self-propelled track-laying (i.e. tracked) excavators with a 360° revolving 

superstructure and with an operating weight of 11,000 kg (i.e., 11 tonnes) or more but less than 80,000 

kg (80 tonnes) (“relevant goods”) have been or are being dumped in the UK and that the dumping of 

these goods has caused injury to UK industry in those goods. The TRA has determined that the 

application of the anti-dumping measure it intends to recommend to the Secretary of State meets the 

Economic Interest Test (“EIT”). TRA determined that the residual dumping duty should be set at the 

level of 83.50%.  

Caterpillar (Xuzhou) Ltd. (“CXL”) is a producer and exporter of the relevant goods originating in China.  

CXL should be registered in the investigation as an interested party. Given that CXL exports of relevant 

goods amount to [Confidential]% of the total volume of Chinese imports into the UK, TRA should also 

sample CXL and set a reasonable deadline for CXL to provide a questionnaire response such that an 

individual dumping and injury margin can be calculated for it. No facts available and no residual 

dumping duty could be applied to imports of excavators manufactured by CXL before the company is 

given the opportunity to provide the information required by the TRA. 

CXL also considers that conditions for the application of antidumping measures are not met since the 

complaint and by extension the SEF failed to consider for the purpose of relevant allegations and 

determinations imports of Cat-branded excavators manufactured by CXL. Based on the price analysis 

performed by CXL, prices by unaffiliated, independently-owned dealer Finning (UK) Ltd. of Cat-

branded excavators do not undercut, undersell or suppress prices of the complainant. On that basis, and 

since CXL exports amount to [Confidential]% of the total volume of imports of relevant goods into the 

UK, in the POI Chinese imports overall did not undercut, undersell or suppress prices of the UK industry 

and thus imports from China did not cause material injury to the UK industry 

Finally, impact of antidumping duties on Cat-branded excavators and UK end-customers of the same 

should be considered when making an Economic Interest Test determination. 

1. CXL should be registered and sampled 

CXL is a producer and exporter of the relevant goods originating in China. When exporting relevant 

goods to the UK, CXL sells them to an affiliated company located in [Confidential], that in turns re-

sells them to an unaffiliated dealer in the UK, Finning (UK) Ltd. that acts as an importer and re-seller 

to end-users. Finning (UK) Ltd. is an independently-owned, Caterpillar–authorised distributor of 

products manufactured by the Caterpillar Group who transacts in its own business interests and at its 

own risk, meaning that it establishes terms and conditions (including pricing) on which it sells the 

products to the customers at its own discretion.  
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Based on the sampling form that CXL submitted to the TRA on 13 December 2024, its sales destined 

into the UK of relevant goods in July 2022 – June 2023 (“POI”) amounted to [Confidential] units with 

a weight of [Confidential] tons. Based on the total volume of imports from China in the POI of 15,958 

tons,1 imports of relevant goods manufactured by CXL constitute [Confidential]% of the total volume 

of imports from China, thus making CXL by far the largest Chinese exporting producer. 

CXL appreciates that the deadline to submit a sampling form was initially set for 30 November 2023. 

However, CXL was not notified about the initiation of the investigation and was therefore not invited 

to register and submit a sampling form. While paragraph 35 of the SEF mentions that TRA notified 

“interested parties” about the initiation of the investigation and thus Chinese exporting producers, CXL 

never received the notification concerned.2 

Under regulation 40 of the Regulations the TRA may do anything it considers appropriate in connection 

with the exercise of any of its functions, including to consider information supplied to it by any person; 

set time limits for responses to its requests and vary such time limits; and to accept information supplied 

to it outside any applicable time limit. Given a very significant impact that CXL data has on the 

determinations to be made by the TRA in this investigation, CXL kindly requests the TRA to exercise 

its discretion to register CXL and to accept its sampling form as well as to sample CXL and to set a 

reasonable deadline for CXL to provide a questionnaire response. 

2. CXL should be given the opportunity to provide the information required by the TRA 

before TRA resorts to facts available 

CXL’s request to be registered, sampled and subjected to an individual antidumping duty, if any, is 

furthermore supported by the WTO rules, under which an exporter shall be given the opportunity to 

provide the information required by the investigating authority before the latter resorts to facts available 

that can be adverse to the exporter's interests. 

Article 6.8 and Annex II of the WTO Antidumping Agreement that inform the UK dumping legislation 

govern application of facts available when making determinations in the context of investigations. The 

last sentence of Article 6.8 provides that the provisions of Annex II shall be observed in the application 

of that paragraph. Under the second sentence of paragraph 1 of Annex II, the investigating authorities 

should "ensure" that an interested party is "aware" that, if the required information is not supplied within 

a reasonable time, "the authorities will be free to make determinations on the basis of facts available, 

including those contained in the application for the initiation of the investigation by the domestic 

industry." The second sentence of paragraph 1 of Annex II conditions the use of facts available on 

making the interested party "aware" that, if the information is not supplied by it within a reasonable 

time, the investigating authority will be free to resort to these facts available. In other words, an exporter 

shall be given the opportunity to provide the information required by the investigating authority before 

the latter resorts to facts available that can be adverse to the exporter's interests. Accordingly, an 

investigating authority that uses the facts available against an exporter that was not given notice of the 

information the investigating authority requires, acts in a manner inconsistent with paragraph 1 of 

Annex II to the Anti-Dumping Agreement and, therefore, with Article 6.8 of that Agreement.3 

As follows from the Table 1 of the SEF, TRA proposes to apply to all other overseas exporters/producers 

- that include CXL - a residual antidumping duty of 83.5%. Paragraph 309 of the SEF explains that the 

level of this duty has been calculated by relying on facts available, namely by selecting the highest 

 
1  SEF, Table 7. 
2  Regulation 2 of the Regulations mentions that overseas exporters are covered by the definition of “interested 

parties”. 
3  Appellate Body report, Mexico – Definitive Anti-Dumping Measures on Beef and  Rice, Complaint with 

Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, p. 10853. Paragraph 259. 
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dumping margin established for a PCN that had a high export sales volume for each sampled exporter. 

Thus, TRA proposes to apply facts available to calculate CXL dumping margin. 

However, as discussed, WTO rules condition the use of facts available on making the interested party 

"aware" that, if the information is not supplied by it within a reasonable time, the investigating authority 

will be free to resort to these facts available. In other words, an exporter shall be given the opportunity 

to provide the information required by the investigating authority before the latter resorts to facts 

available that can be adverse to the exporter's interests. An exporter that is not notified of the 

information required to be submitted to the investigating authority is denied such an opportunity. 

Accordingly, an investigating authority that uses the facts available against an exporter that was not 

given notice of the information the investigating authority requires, acts in a manner inconsistent with 

the relevant rules. 

On that basis, CXL shall be given the opportunity to provide the information required by the TRA 

before the latter applies to its exports a residual antidumping duty.  

3. Antidumping complaint is manifestly deficient 

Regulation 50(1) of the Regulations provides that an application made by an applicant in the UK 

industry for the initiation of a dumping investigation must contain as much of the information listed in 

paragraph 1 of Schedule 1 as is reasonably available to them, namely: 

• A description of the goods in relation to which the applicant UK industry is requesting an 

investigation; 

• Details of all known overseas exporters of the goods identified; 

• Details of all known importers in the United Kingdom of the goods identified; 

• Information that the goods identified have been or are being dumped; 

• Information on the volume of importation of the goods identified; 

• Information that the importation of the goods identified has caused or is causing injury to the 

UK industry. 

CXL notes that the complaint does not refer to CXL and Caterpillar as a major player, [Confidential], 

in the UK market for subject excavators. The complaint furthermore does not identify CXL or 

Caterpillar as a major supplier of Chinese-origin excavators and Finning (UK) Ltd. as their importer 

and does not discuss Caterpillar or Cat-branded excavators when describing the product scope and 

technical characteristics of Chinese imports. Furthermore, the complaint does not provide evidence of 

dumping for Cat-branded excavators and does not discuss their volume, prices and impact on the 

domestic industry in the context of the material injury and causal link allegations. 

At the same time, it is not credible that the complainant does not have reasonably available information 

that Caterpillar is its major competitor and that Caterpillar supplies the UK market primarily with 

relevant goods originating in China. In fact, the origin of Caterpillar’s excavators is clearly identified 

on each Cat excavator plate : 
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Caterpillar’s website explicitly identifies CXL as a producer of Caterpillar's full range of excavators: 

“Caterpillar China Facilities 

XUZHOU 

Primary Functions: Manufacturing 

Industries: Construction 

Brands: Cat 

Products Currently Produced: Excavators (full range), Paving (Soil Compactors, Asphalt 
Compactors, Pneumatic Compactors and Pavers), undercarriage products and 
components, hose and coupling manufacturing and assembly Xuzhou is one of the 
important locations for the production of Cat brand construction machines and components 
as well as supply locations for Caterpillar.” 

On that basis, the complaint that led to the initiation of this investigation is materially deficient, contrary 

to Regulation 50(1) of the Regulations while the present investigation was initiated without there being 

sufficient evidence of dumping and injury caused by imports from China. 

4. SEF material injury determination is incomplete and inaccurate  

SEF material injury determination rests on the calculation of price undercutting and price suppression 

by means of imports from China:4 

The TRA has holistically assessed and verified, all the evidence provided to date by the parties 

registered to the case. It has been concluded that the UK industry has suffered injury during the 

injury period which is caused by the imports of the relevant goods… The TRA determined that in 

the POI there had been significant price undercutting of 23.39% by the dumped imports of the 

goods concerned when compared with the price of the like goods produced in the UK… The TRA 

obtained evidence of price suppression and determined that this was caused by the considerably 

lower priced dumped PRC imports. Throughout the injury period UK industry was selling its like 

 
4  SEF, paragraphs 480-484. 
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goods at a loss while the average PRC import price continued to be significantly below that of 

the UK industry’s domestic sales price”. 

The SEF furthermore calculates price underselling margins by means of Chinese imports by comparing 

import prices with the target price of the UK industry.5 Injury margins calculated on that basis range 

from 59% to 86.26%.6 

CXL performed the same injury margin calculation using customer prices for imports by Finning (UK) 

Ltd. into the UK. To ensure fair comparison with the sales prices of the complainant, and acting by 

analogy by reference to regulation 16 of the Regulations, CXL determined (for purposes of these 

Comments) prices at the level of sales prices of relevant goods by Finning (UK) Ltd. to end-users. On 

that basis, price underselling by means of CXL is [Confidential]:7 

[Confidential] 

On that basis, and since CXL-related exports amount to [Confidential]% of the total volume of imports 

of relevant goods into the UK in the POI, Chinese imports did not undercut, undersell or suppress prices 

of the UK industry and thus imports from China did not cause material injury to the UK industry. Injury 

analysis in the SEF appears to be vitiated by the same erroneous exclusion of CXL exports as is the 

case with the complaint. 

5. Impact of antidumping duties on Caterpillar and its UK customers should be considered 

when making an Economic Interest Test Determination 

In accordance with paragraph 25 of Schedule 4 to the Act, the Economic Interest Test (“EIT”) is met in 

relation to the application of an anti-dumping measure if the application of the measure is in the 

economic interest of the UK. 

CXL kindly requests the TRA to take into account the following additional facts that relate to the effect 

that antidumping duties will have on Cat-branded excavators and end customers in the UK of the same. 

First, based on the volume and value of sales of CXL relevant goods by Finning (UK) Ltd. in the POI, 

additional cost of the proposed 83.50% antidumping duty for the UK end users would amount to GBP  

[Confidential] by far outweighing the benefits to the UK industry of GBP 3,400,000 a year.8 

Second, relevant goods produced by CXL represent a significant portion of UK [Confidential] market 

and support a number of large UK infrastructure projects. For example, [Confidential] has 

[Confidential] active Cat machines, including [Confidential], which were delivered between 

[Confidential] and [Confidential]. This also includes a total of [Confidential] manufactured by 

[Confidential] facility. Other large UK infrastructure projects supported by Cat equipment include 

[Confidential] and [Confidential]. Caterpillar and Finning (UK) Ltd. have also continually been serving 

the waste and recycling industry as well as the quarrying and extraction segments across the country 

(e.g. [Confidential]). 

If, as a result of the proposed antidumping duties being implemented, Finning (UK) Ltd. is no longer in 

a position to competitively participate in the premium end of sales for these relevant goods,  i.e., provide 

top-tier product with unique technologies for improved performance, efficiency, and safety features on 

 
5  SEF, Table 26. 
6  SEF, Table 27. 
7  Average target prices has been calculated based on the average of the ranges disclosed in Table 26 of the 

SEF. 
8  SEF, paragraph 605. 
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key infrastructure projects similar to the ones listed above and overall UK customers, this is likely to 

materially reduce customer choice and a healthy competitive dynamic in a key UK industry segment.  

Third, Cat-branded excavators are made to function as a system with hauling products, including the 

[Confidential] built at [Confidential]. Application of antidumping duties recommended by the TRA is 

expected to have a ripple effect on sales of [Confidential] in the range of [Confidential] units per year 

or GBP [Confidential] of revenue, negatively impacting Caterpillar's manufacturing operations in the 

UK. 

Fourth, if Caterpillar and Finning (UK) Ltd. cannot compete for excavator sales in the UK, its unique 

technology offering would not be available, and competitors would likely not be incentivized to invest 

at the same pace. An example below of a selling guide for a [Confidential] highlights in green some of 

the unique operator, technology and safety features offered by Cat-branded excavators built by CXL 

that are not offered by competitors’ offerings: 

[Confidential] 

Finally, in the next 6 months, the recommended duties could impact over [Confidential] excavators 

manufactured by CXL that are planned to arrive in the UK for customers involved in strategic 

infrastructure projects. The duty will drive increased prices, due to which Caterpillar believes there is 

serious risk that customers may well cancel their signed contracts with Finning (UK) Ltd. whose current 

workforce includes [Confidential] employees for the UK. Should Cat-branded excavators from CXL 

become uncompetitive, a significant portion of the Finning (UK) Ltd. machines sales may be 

jeopardized. The overall Cat machine population would also be reduced in the short term, impacting 

negatively Finning (UK) Ltd. future parts and services revenues and machine rebuilds currently in the 

range of [Confidential] units in the last [Confidential] years across the entire product line up.   

6. Conclusion 

On the basis of the above, CXL respectfully submits that by omitting CXL exports of relevant goods to 

the UK that in the POI amounted to [Confidential] % of the total volume of imports from China, the 

complaint and, as a result SEF, do not provide sufficient evidence neither to initiate the antidumping 

investigation concerned nor to determine the existence of material injury or causal link. Conditions for 

the imposition of the antidumping duties at this stage therefore are not met and TRA is kindly requested 

to abstain from imposing any provisional or definitive antidumping measures and from applying any 

duties retroactively. 

Since CXL was not notified about the initiation of the investigation and since the company was therefore 

deprived of an opportunity to defend itself, TRA should exercise its powers to sample CXL and to set 

an individual antidumping duty for its imports, if any. TRA should not apply to CXL produced goods 

a 83.5% residual antidumping duty before the company was given a right to provide the information 

required by the TRA. 

Finally, TRA is kindly requested to consider an impact of antidumping duties on Cat-branded 

excavators and end customers in the UK of the same when making an Economic Interest Test 

Determination. 

* * * * 

 

 




