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[bookmark: _Toc226652282]INTRODUCTION 

1. The present submission provides the comments of the Government of the People’s Republic of China (“GOC”) regarding the initiation and investigation of the anti-subsidy (“AS”) investigation concerning imports of boom lifts (“product concerned”) originating in the People’s Republic of China (Investigation No. AS0076) of 19 December 2025 and the application (“the Application”) filed by Niftylift Limited (“the Applicant”).

2. The GOC intends to fully cooperate in this AS investigation, and these comments constitute part of the GOC’s response to the UK Trade Remedies Authority’s (“TRA’s”) questionnaire and should be read along with that response.

3. In a nutshell, the GOC respectfully submits that, in the present case, the requirements for the initiation of an AS investigation as set out in the WTO Agreement on Subsidies and Countervailing Measures (“SCM Agreement”), the UK Trade Remedies (Dumping and Subsidisation) (EU Exit) Regulations 2019 (“UK Regulations”) and Schedule 4 to the UK Taxation (Cross-border Trade) Act 2018 (“TCBA”) are not met. For this reason, the present investigation should be terminated forthwith.

4. The GOC will address the Applicant’s allegations concerning injurious subsidization showing that the arguments and data presented in the Application do not justify the initiation and continuation of the investigation, let alone the imposition of AS measures, on boom lifts imports from China.

5. The GOC reserves its right to comment further on procedural and substantive issues in the course of the present investigation.

[bookmark: _Toc226652283]SUBSIDIZATION

[bookmark: _Toc226652284]Applicable legal standard
6. The GOC recalls that Article 11.2 of the SCM Agreement[footnoteRef:1] sets out the evidentiary standard that must be satisfied in an application submitted to an investigating authority by or on behalf of a domestic injury. Article 11.2 of the SCM Agreement provides as follows: [1:  	Incorporated under UK law by paragraph 9(1) of the TCBA.] 

“An application under paragraph 1 shall include sufficient evidence of the existence of (a) a subsidy and, if possible, its amount, (b) injury within the meaning of Article VI of GATT 1994 as interpreted by this Agreement, and (c) a causal link between the subsidized imports and the alleged injury. Simple assertion, unsubstantiated by relevant evidence, cannot be considered  sufficient  to  meet  the  requirements  of  this  paragraph.  The application shall contain such information as is reasonably available to the applicant on the following:
[…] (iii) evidence with regard to the existence, amount and nature of the subsidy in question; […].” (Underlining added).

7. In addition, Article 11.3 of the SCM Agreement requires investigating authorities to “review the accuracy and adequacy of the evidence provided in the application to determine whether the evidence is sufficient to justify the initiation of an investigation.”

8. As noted by the Panel in US – Supercalendered Paper, the obligation of WTO Members in relation to the assessment of the sufficiency of evidence in an application finds expression in Article 11.3 of the SCM Agreement and must be read together with Article 11.2, meaning that “if an investigating authority initiates an investigation without sufficient evidence, it acts inconsistently with Article 11.3 of the SCM Agreement.”[footnoteRef:2] [2:  	Panel Report, US – Supercalendered Paper, para. 7.145.] 


9. In China – GOES, the Panel clarified that, as implied by the language of Article 11.3 of the SCM Agreement, a part of the investigating authority's determination of whether there is “sufficient evidence” to justify the initiation of an investigation must entail an “assessment of the accuracy and adequacy of the evidence furnished.”[footnoteRef:3] In that case, the Panel laid out certain criteria to be applied by investigating authorities to determine whether the initiation of a countervailing duty investigation is justified on the basis of the evidence submitted in an application, and it clarified that an applicant is required to provide sufficient evidence of the existence and the nature of a subsidy.[footnoteRef:4] Evidence of the “existence of a subsidy” requires evidence of a financial contribution by a government or public body and a benefit to the recipient.[footnoteRef:5] The Panel further clarified that there must be evidence of the existence of a present subsidy, including the existence of a benefit during the investigation period.[footnoteRef:6] The evidence of the “nature of the subsidy” includes evidence regarding whether the subsidy is specific.[footnoteRef:7] Accordingly, it is not enough to adduce evidence of only one of the three elements of a countervailable subsidy, i.e., financial contribution by a public body, benefit, or specificity. The GOES Panel further noted that “sufficient evidence” regarding the existence, amount and nature of the alleged subsidies implies that “adequate evidence, tending to prove or indicating the existence of these elements, is required”.[footnoteRef:8] [3:  	Panel Report, China – GOES, para. 7.52. (Underlining added).]  [4:  	Panel Report, China – GOES, paras. 7.51-7.54.]  [5:  	Panel Report, China – GOES, para. 7.58.]  [6:  	Panel Report, China – GOES, paras. 7.71 – 7.72. The Panel in China – GOES underlined that the existence of subsidy refers to a present subsidy and not to some historical subsidy given to some company. See para. 7.96.]  [7:  	Panel Report, China – GOES, paras. 7.60-7.61.]  [8:  	Panel Report, China – GOES, para. 7.55.] 


10. The above-mentioned legal standards concerning the sufficiency of the evidence in an application established by the Panel in China – GOES were reiterated by the Panel in US – Countervailing Duties (China).[footnoteRef:9] [9:  	Panel Report, US – Countervailing Duties (China), para. 7.146.] 


11. Finally, while WTO panels and the Appellate Body have not provided an exhaustive list of evidence and circumstances that meet the “sufficient evidence” standard regarding the nature, existence and amount of a subsidy, their rulings indicate that certain types of statements and assertions are inadequate to meet this standard including, among others, the following:
(i) simple assertions unsubstantiated by relevant evidence;[footnoteRef:10] [10:  	SCM Agreement, Article 11.2.] 

(ii)	“[g]eneral information about government policy, with no direct connection to the subsidy programme at issue, is not ‘sufficient evidence’ of specificity.”[footnoteRef:11] [11:  	Panel Report, China – GOES, para. 7.66.] 

(iii)	the fact that a company is the user of a program is not evidence that it is the sole or one of the limited users of the program thereby demonstrating specificity;[footnoteRef:12] and [12:  	ibid, para. 7.107.] 

(iv)	in the absence of information on the allocation of the benefit of the subsidy to the proposed investigation period, the requirement to demonstrate the existence of a benefit in the expected investigation period is not met.[footnoteRef:13] [13:  	Panel Report, China – GOES, para. 7.74.] 


12. In addition, pursuant to Article 2.1(b) of the SCM Agreement, specificity does not exist if the granting authority – or the legislation pursuant to which the granting authority operates – establishes objective criteria or conditions governing the eligibility for and the amount of the subsidy, provided that (i) eligibility is automatic, (ii) such criteria or conditions are strictly adhered to, and (iii) such criteria or conditions are clearly spelt out in laws, regulations or other official documents, so as to be capable of verification.

13. Against this legal background, the GOC notes that none of the claims in the Application regarding subsidization meet the required evidentiary standards and are adequate for the initiation of the present investigation. Therefore, the allegations of subsidization made in the Application should be rejected by the TRA.

[bookmark: _Toc226652285]Boom lift industry is not an “encouraged” industry.
14. Based on Article 11.2 of the SCM Agreement, the GOC respectfully submits that the Applicant’s allegation that the boom lift industry is an “encouraged” industryis incorrect and does not show that the measures at issue are specific within the meaning of Article 2 of the SCM Agreement. The Applicant has extracted certain terms and phrases out of context from various Chinese documents, misrepresented others and tried to tie them together to show that the GOC allegedly promotes the boom lift industry. However, a complete reading of these documents would nevertheless demonstrate that the Applicant’s statements are baseless and not supported by any evidence, let alone “positive evidence”, as will be explained in more detail below.

15. First, the Applicant states that:
“China's economic and administrative structure provides the Chinese Government, through the Chinese Communist Party ("CCP"), with substantial powers to intervene in the economy in such a way that prices and costs are not the result of the free development of market forces. The central and local governments set objectives and priorities of the Chinese economy through, inter alia, the five-year planning. It is therefore clear that the Chinese market is governed by non-market forces.” .

16. It is underlined that Five-Year plans are neither mandatory nor legally binding; they are merely guidance documents. As the TRA would be well aware, several Asian countries, such as India, have had five-year plans since their independence.

17. In any event, the Legislation Law of China provides that only the Constitution, laws, administrative regulations, and local regulations and rules constitute general legislation in China. The difference between these types of binding measures and non-mandatory plans is also clear from the fact that the plans do not contain actual legal provisions, sanctions, or rules on applicability. Therefore, to the extent that the Applicant has relied on these plans in its analysis of the alleged subsidization, its claims are based on a misperception of the policy and therefore not accurate and adequate evidence.

18. The Applicant’s reliance on the 14th Five-Year Plan is also misplaced. Moreover, and in any event, this plan does not mention boom lift. The Applicant bases itself on the incorrect assumption that if the manufacturing sector is supposedly encouraged, everything that makes up that sector is encouraged. Such an approach cannot be considered legal and is not based on any evidence whatsoever.

19. As a matter of fact, the policy documents cited by the Applicant, including the 14th Five-Year Plan, Construction Industry Development Plan (2022), and Made in China 2025, are all guiding documents and do not identify whether an industry is an encouraged industry. In fact, the Guidance Catalogue for Industrial Structure Adjustment is the only and sole basis to specify whether an industry is "encouraged". Nonetheless, policy documents related to construction machinery, including the Guidance Catalogue for Industrial Structure Adjustment, do not identify boom lifts nor MAE as an "encouraged" industry. Construction machinery involves 22 major categories, covering excavators, cranes, loaders, tunnel boring machines, forklifts, concrete machinery, road rollers, bulldozers, etc. The investigated product is only one sub-sector of construction machinery. Therefore, even if some policy documents mention construction machinery but not explicitly specify content directly related to boom lifts, they cannot be regarded as policy basis for the investigated industry.

20. Without prejudice to the above, if all the documents relied upon by the Applicant are considered holistically (e.g., the Made in China 2025 plan, the 14th Five-Year Plan), all industries and enterprises as well as sectors of the Chinese economy are covered and thus, in the Applicant’s words, “encouraged”. Therefore, following the Applicant’s logic, there can be no specificity.

[bookmark: _Toc226652286]Alleged government revenue forgone or not collected

21. The GOC strongly objects to the investigation into the alleged tax schemes as the below-mentioned alleged subsidies do not satisfy the specificity threshold. While the GOC has provided specific comments on several of the alleged programs listed in Table C-1 of the AS questionnaire, for the remainder of the programs, the absence of specific comments does not imply that the GOC agrees with the investigation into these programs. For these alleged programs, to the extent that they have been used by the sampled exporting producers, the GOC refers to the narrative provided in its AS questionnaire response.

[bookmark: _Toc226652287]Reduced corporate tax rates for High and New Technology Enterprises

22. According to the Applicant, the Enterprise Income Tax (“EIT”) privileges and benefits for High and New Technology Enterprises constitute countervailable subsidies. The GOC disagrees and maintains that this alleged subsidy scheme is not specific, as the legislation pursuant to which the granting authority operates establishes objective criteria or conditions governing the eligibility for, and the amount of, the tax reduction, eligibility is automatic, and the qualification criteria and conditions are strictly adhered to.

23. As already stated in section 3.1 above, Article 2.1(b) of the SCM Agreement provides that specificity shall not exist if the granting authority establishes objective criteria or conditions governing the eligibility for and the amount of the subsidy, provided that (i) eligibility is automatic, (ii) such criteria or conditions are strictly adhered to and (iii) such criteria or conditions are clearly spelt out in laws, regulations or other official documents, so as to be capable of verification. This is the case of the alleged EIT privileges claimed by the Applicant for High and New Technology enterprises.

24. The legislation pursuant to which this alleged scheme operates clearly sets out objective criteria for eligibility. Such criteria are applied automatically. Therefore, the tax authorities concerned have no discretion in applying the specific tax rate when the conditions for eligibility are met.

25. According to footnote 2 of the SCM Agreement, eligibility criteria are considered objective if they are neutral, do not favour certain enterprises over others, are economic in nature, and are horizontal in their application. This is the case here. Access to the specific tax rate is open to all enterprises and does not favour certain enterprises over others.

[bookmark: _Toc226652288]Accelerated Depreciation Programme

26. The Applicant further claims that the accelerated depreciation of instruments and equipment used by High-Technology enterprises for High-Technology development and production (“Accelerated Depreciation Programme”) represents a countervailable subsidy.

27. It is noted that accelerated depreciation is available to all companies across China and the scheme is operated on the basis of objective criteria. Furthermore, the State Taxation Administration has no discretion in its application. Thus, this alleged subsidy is also not specific.

28. The Applicant incorrectly claims that the programme is “specific” to certain industries including the boom lift industry. Besides the fact that boom lift is not directly or indirectly covered in the list of industries provided by the Applicant, the GOC wishes to clarify that from 1 January 2019, the scope of industries eligible for accelerated depreciation of fixed assets – as prescribed by the Notice by the Ministry of Finance and the State Taxation Administration of Improving the Enterprise Income Tax Policies on the Accelerated Depreciation of Fixed Assets (No. 75 [2014], MOF) and the Notice by the Ministry of Finance and the State Taxation Administration of Further Improving the Enterprise Income Tax Policies on the Accelerated Depreciation of Fixed Assets (No. 106 [2015], MOF) – has been expanded to all manufacturing industries.

29. In addition, the program does not provide additional benefits and shall not be considered as a subsidy program. The nature of the program is to provide companies, when calculating the income tax payable, to accrue more depreciation expenses as costs and expenses deducted from current taxable income during the initial stage of use of fixed asset. This leads to a decrease in the company's taxable income during this period. However, as the total depreciation of the fixed assets remains unchanged, when observing from a long-term view, the deducted depreciation expenses are the same. Thus, the accelerated depreciation of fixed assets does not provide additional benefits to the companies.

[bookmark: _Toc226652289]R&D ‘Super-Deductions’

30. In a similar manner as the schemes discussed above, the Applicant claims that research and development (“R&D”) ‘Super-Deductions’ incurred in the development of new technologies are additionally deductible and that this constitutes a countervailable subsidy.
31. The GOC recalls that that tax offset for R&D is available to all companies across China and the scheme is operated on the basis of objective criteria. Furthermore, the State Taxation Administration has no discretion in its application. Thus, this alleged subsidy is also not specific. 

32. Indeed, tax offset for R&D is based on a specific legislative source consisting of legislative provisions setting out objective criteria for eligibility that are applied consistently and automatically, just like the schemes discussed above. Thus, for the same reasons set out above, the Applicant’s claim that “MAE producers qualify as high-tech and “encouraged” enterprises and thereby benefit from the reduced 15% rate” should be dismissed as incorrect and unsupported.

33. The GOC respectfully reminds the TRA that in its Statement of Essential Facts (SEF) In AS0022, an anti-subsidy investigation concerning the imports of Optical Fibre Cables imported from China, it’s the TRA found that “Article 30 of the enterprise income tax law does not place specific restrictions on the industries that are eligible for this particular tax offsetting programme”[footnoteRef:14] and “therefore, [TRA] did not identify any information that indicated the programme is explicitly specific (regulation 22(2(a) of the Regulations), or that it is in fact applied in a specific manner (regulation 22(2)(b) of the Regulations)”. [14:  	Statement of Essential Facts, AS0022, ] 


34. The GOC also notes that, in the previous anti-subsidy investigation against Chinese excavators, the TRA determines that the R&D ‘Super-Deductions’ is not specific, and hence, it is not a countervailable subsidy. The GOC believes it is only reasonable for the TRA to make the same findings in the present case.  

[bookmark: _Toc226652290]Qualified Dividend exemption between resident enterprises to avoid double taxation

35. The Applicant claims that the qualified dividend exemption between resident enterprises, represents a countervailable subsidy.

36. The GOC however underlines that there is no financial contribution in terms of revenue foregone as regards this alleged program because pursuant to Article 10(1) of the Enterprise Income Tax Law of China, income from equity investments paid to investors such as dividends and bonuses shall not be deducted when calculating the taxable income, which means that dividends and bonuses paid to investors are included in the subsidiary’s taxable income before being paid to the investors and the subsidiary has already paid the enterprise income tax generated from such income. Therefore, to avoid double taxation, when the dividends and bonuses are paid to a resident enterprise that is an investor, such dividends and bonuses are not subject to corporate income tax for a second time. Consequently, the tax exemption in question does not constitute government revenue foregone. 

37. Second, the alleged program is not specific as the criteria for the eligibility to the program are objective and horizontally apply to all resident enterprises irrespective of the industries/products or geographical locations involved. All resident companies in China are qualified to invest in other resident companies and are exempt from double taxation by virtue of this exemption. Therefore, the program does not meet the “specificity” requirement within the meaning of Article 2.1 of the SCM Agreement.

38. In sum, the investigation into this alleged program is WTO-inconsistent.

[bookmark: _Toc226652291]Alleged preferential financing and credit

39. While the GOC’s AS questionnaire response gives the factual information, provided below are the GOC’s comments as regards the illegality of the investigation of the unspecified and inexistant preferential lending and the supposed government control and distortion of the financial market in China.  The GOC strongly opposes such allegations which are not rooted in facts but are based on assumptions, and the misinterpretation and misrepresentation of information.

[bookmark: _Toc226652292]Alleged preferential loans by commercial banks

40. The Applicant claims that supposed preferential lending by Chinese state-owned banks constitutes a countervailable subsidy, but it failed to provide any prima facie evidence because its allegation is “supported by the legislation governing these financial instruments which allows and encourages institutions to implement State policy objectives when lending”, but not based on actual evidence of provision of such loans nor specific preferential terms which determine the existence and amount of benefit provide.  Thus, the investigation into the alleged preferential lending does not satisfy the required evidentiary standards (discussed previously) and is WTO-inconsistent.

41. [bookmark: _Hlk161117917]The GOC respectfully submits that  that state-owned commercial banks are not “public bodies”, nor did any commercial banks in China being entrusted or directed by the GOC to provide loans.

Commercial Banks in China are Not Public Bodies

42. [bookmark: _Hlk161117957]First, commercial banks in China, including state-owned commercial banks, are not public bodies. The GOC recalls that the Appellate Body in US – Anti-Dumping and Countervailing Duties (China) held that the term “public body” refers to an entity that “possesses, exercises or is vested with governmental authority.”[footnoteRef:15]  In US – Carbon Steel (India), the Appellate Body established the following criteria for assessing the existence of a “public body”: [15: .	Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 317.] 

(i) The substantive legal standard for the demonstration of a “public body” is satisfied by establishing that an entity possesses, exercises or is vested with governmental authority. This standard is met only if one of these characteristics exist as regards the public body in question;
(ii) An evidentiary standard further applies to establish the substantive legal standard and the evidentiary standard cannot be met by mere statements; 
(iii) In addition to government ownership, meaningful control over an entity by a government does not make an entity a public body. The Appellate Body noted that the Indian government’s ability to control the National Mining Development Corporation [“NMDC”] on account of shareholding and the fact that NMDC was under the administrative control of the Indian government was not determinative of whether NMDC constituted a public body;
(iv) Whether the conduct of an entity is that of a public body must in each case be determined on its own merits, with due regard to the core characteristics and functions of the relevant entity, its relationship with the government, and the legal and economic environment prevailing in the country in which the investigated entity operates.

43. The Appellate Body in US – Carbon Steel (India) explained the above points as follows:
“4.36. We believe that the Panel, in grappling with the case-by-case nature of public body determinations, correctly articulated the appropriate standard when it observed that “evidence that a government exercises meaningful control over an entity and its conduct may serve, in certain circumstances, as evidence that the relevant entity possesses governmental authority and exercises such authority in the performance of governmental functions.” However, the Panel erred in its substantive interpretation of Article 1.1(a)(1) by construing the term “public body” to mean any entity that is “meaningfully controlled” by a government. Consequently, the Panel erred in its application of Article 1.1(a)(1) to the USDOC's public body determination in the underlying investigation, in effect treating the GOI's ability to control the NMDC as determinative for purposes of establishing whether the NMDC constitutes a public body. Moreover, the Panel failed properly to consider whether the USDOC had adequately explained and supported, in its written determination, the basis for its finding that the NMDC is a public body.

4.37. As noted above, the Appellate Body has explained that the term public body in Article 1.1(a)(1) of the SCM Agreement means “an entity that possesses, exercises or is vested with governmental authority.” The substantive legal question to be answered is therefore whether one or more of these characteristics exist in a particular case. This substantive standard should not be confused with the evidentiary standard required to establish that an entity is a public body within the meaning of the SCM Agreement. Although the Panel quoted extensively from the Appellate Body report in US – Anti-Dumping and Countervailing Duties (China), it appears to have blurred the distinction drawn by the Appellate Body in that report between the existence of control by a government over an entity, on the one hand, and "meaningful control", on the other hand. Thus, the Panel did not analyse, in our view, the question of whether the GOI in fact exercised control over the NMDC and its conduct. Nor did the Panel assess whether the USDOC had properly established that the NMDC “possesses, exercises or is vested with governmental authority”, and is therefore a public body.”[footnoteRef:16](Underlining added) [16:  	Appellate Body Report, US – Carbon Steel (India), paras. 4.36-4.37.] 


44. The above criteria for establishing the existence of a public body were also upheld by the Appellate Body in US – Countervailing Measures (China) (Article 21.5).[footnoteRef:17] [17: .	Appellate Body in US – Countervailing Measures (China) (Article 21.5), paras. 5.96-5.97.] 


45. Applying the above criteria, according to the Appellate Body in US – Carbon Steel (India), the Panel in that case had specifically erred in the application of Article 1.1(a)(1) of the SCM Agreement to the USDOC’s public body determination in the underlying investigation by “treating the GOI’s ability to control the NMDC as determinative for purposes of establishing whether the NMDC constitutes a public body.”[footnoteRef:18]  The Appellate Body in that case also held that the fact that the Government of India’s ownership interest in NMDC, the Government of India’s power to appoint and nominate the directors of NMDC and the reference on the NMDC’s website indicating that it is under the “administrative control” of the Government of India, did not provide a sufficient basis for finding the NMDC to be a public body.[footnoteRef:19] [18: .	Appellate Body Report, US – Carbon Steel (India), para. 4.36.]  [19: .	Ibid., para. 4.43.] 


46. Loans issued by Chinese commercial banks, whether state-owned or private commercial banks, are all based on market-oriented and commercial operations. Chinese state-owned commercial banks are established and operate pursuant to the Commercial Bank Law of the People's Republic of China, same as any other commercial banks in China. The GOC notes Chinese law prohibits any government or government department from interfering in the lending decisions of commercial banks. Article 4 of the Law on Commercial Banks stipulates that commercial banks shall conduct their business in accordance with the law and shall not be subject to interference by any organization or individual. In addition, article 5 of the Law stipulates that local governments and government departments at all levels, public institutions and individuals are prohibited from interfering in bank operations. These rules apply to commercial banks' investment and lending decisions, that is to say, commercial banks' day-to-day operations are free from any interference. The appointment and dismissal of senior management personnel of commercial banks are decided by the banks themselves according to their articles of association.

47. Secondly, all banks must strictly abide by the Commercial Banks Law and operate on the basis of the principles of safety, liquidity and efficiency, practicing autonomous operation, bearing their own risks, being responsible for their own profits and losses and exercising self-restraint. As noted above, commercial banks in China are incorporated under the Company Law and most are listed on the stock exchange; are governed by a board of directors; disclose information in accordance with the Securities Law; are subject to scrutiny by public investors; and are profit-oriented, maintaining and increasing the value of their shares. Therefore, the Chinese Government cannot and will not interfere in the lending decisions and operations of financial institutions.

48. Chinese commercial banks, including state-owned commercial banks, issue loans based on market and commercial principles, same as any other practices in other countries. When assessing a loan, commercial banks consider factors such as the borrower's overall business operations, management, creditworthiness, intended use of funds, repayment ability, collateral, and existing cooperation with the bank. National plans or policies are macroeconomic documents and have no direct connection to banks' lending activities.

49. Finally, the Government of China emphasizes that foreign banks are allowed to operate in China and to conduct lending business in China alongside Chinese banks. Therefore, commercial banks in China cannot be regarded as a “public body”.


0. Loans Provided to the Respondents by Banks are Not Directed by the GOC

General background of TRA’s finding of loans provided at the direction of the GOC

50. GOC notes that in accordance with the UK legislation, Article 20(1) of The Trade Remedies Regulations 2019 (“the Regulation”) stipulates the meaning of financial contribution by a foreign authority, which provides in relevant parts:
“20.—(1) For the purpose of paragraph 3 of Schedule 4 to the Act, a foreign authority makes a financial contribution where—
(a) the practice of a foreign authority involves a direct or potential direct transfer of funds or liabilities;
……
or
(e)a foreign authority makes payments to a funding mechanism or entrusts or directs a private body to undertake one or more of the type of functions in sub-paragraphs (a) to (d), which would normally be vested in the foreign authority, and the practice in no real sense differs from practices normally followed by foreign authorities.”
51. GOC notes that no definition or further explanation of the words “entrusts” and “directs” under this article is provided in the Regulation. GOC further notes that this article in the Regulation is in essence the same as those in Article 1.1(a)(1) of the WTO SCM agreement.

52. TRA has determined in certain previous investigations that the commercial banks in China provide loans to the respondents under the direction of the GOC and constitute financial contribution in accordance with regulations 20(1)(a) and 20(1)(e) of the Regulations. GOC summarizes below the reasons of TRA’s determinations in Certain Excavators from China.

53. [bookmark: _Hlk219010248][bookmark: OLE_LINK3]In Certain Excavators from China, TRA found that loans are provided by commercial banks to the respondents under the direction of the GOC such that the practice in no real sense differs from the GOC performing this function itself. In reaching this conclusion, TRA considered information from different aspects, including legislative and policy documents, respondent-specific information such as loan contracts, and specific information of the banks which provided loans to the respondents. 

54. TRA found that Article 14 of the Company Law of the People's Republic of China and Article 13 of the General Rules on Loans demonstrate that the GOC possesses the authority to direct banks in their lending activities; Article 34 of the Law on Commercial Banks in China demonstrates that GOC industrial policies are a mechanism by which the GOC issues directions to commercial banks; and Decision No. 40 and its accompanying catalogue fundamentally limiting financial institutions in terms of how they may exercise free choice when making lending decisions. TRA also found provincial authorities issued Opinions to specifically direct financial institutions to provide credit support for specific industries. 

55. In addition, TRA found respondents’ loan contracts or loan applications without reference to government policies is not conclusive whether government policy is considered in granting the loans by the banks. Further, TRA found that, based on various types of banks’ documents, CCP committee are present in the banks and with the role to implement the government policies by the banks, and the committee’s right to select and control bank’s management, and also directing the operational decisions of the banks, facilitate its role in implementing government policies.

56. GOC would continue to analyze the legal concepts of “direction” in WTO jurisprudence and how TRA’s findings are not consistent with the legal principles established in the jurisprudence. 

 Legal interpretation of the direction to private parties to provide financial contribution 

57. The concept of “direct” or “direction” under Article 1.1(a)(1)(iv) of the SCM agreement has been extensively interpreted by WTO panels and Appellate Body. Since Article 20(1) of the UK Regulation is in essence the same as Article 1.1(a)(1) of the WTO SCM agreement, such WTO jurisprudence should be applicable in principle in TRA’s investigation and analysis. 

58. The Appellate Body in US – Countervailing Duty Investigation on DRAMs interpreted that “direction” refers to situations where the government exercises its authority over a private body (and “entrustment” occurs where a government gives responsibility to a private body).[footnoteRef:20] [20:  Appellate Body Report, US – Countervailing Duty Investigation on DRAMs, paras. 110-111, and 116.] 


59. [bookmark: OLE_LINK7][bookmark: _Hlk219103420]Unlike the conducts of government or public body, all of which would be attributable to the broader concept of “government”, not all conducts of a “private body” would be attributable to the government. In this respect, the Appellate Body found that in order to find direction or attribution there must be a demonstrable link between the government and the conduct of the private body.[footnoteRef:21] Consistently, the Appellate Body also found that “a finding of entrustment or direction, by itself, does not establish the existence of a financial contribution,” the government directed actions need “indeed be carried out”, and “if the private body has not carried out the function allegedly entrusted or directed to it,” “there is no financial contribution and, consequently, there would be no right to apply countervailing measures.”[footnoteRef:22] [21:  Appellate Body Report, US – Countervailing Duty Investigation on DRAMs, paras. 112.]  [22:  Appellate Body Report, US – Countervailing Duty Investigation on DRAMs, paras .124-125.] 


60. The legal interpretations on “direction” in the finding of financial contribution established by the Appellate Body thus focus not on the general relationship between government and the private body in question, but on the particular “conduct” by the private body in question under investigation. The correct issue to be resolved in an investigation is whether such particular “conduct”, in our case the loans from the commercial banks to the respondents, is indeed carried out by the private party under government direction, or instead is carried out in the private party’s own initiative or by its own freedom of choice. 

61. [bookmark: OLE_LINK5][bookmark: _Hlk219105367][bookmark: _Hlk219103249]WTO panels and Appellate Body emphasized the importance of the “freedom of choice” by private body in analyzing whether a particular conduct of a private party is under government direction. The Appellate Body found that entrustment and direction do not cover government intervention "which may or may not have a particular result simply based on the given factual circumstances and the exercise of free choice by the actors in that market".[footnoteRef:23] More specifically, in US — Supercalendered Paper, the Panel found that when the government law provides for general obligation for a private party to serve electricity to its customers, since such obligation to serve does not necessarily result in the provision of electricity to any customer, “no matter the terms or conditions”, i.e., the private party still has and could exercise its “free choice”, there should not be an entrustment or direction finding.[footnoteRef:24] [23:  See, e.g., Appellate Body Report, US – Countervailing Duty Investigation on DRAMs, para. 114 (quoting Panel Report, US – Export Restraints, para. 8.31). emphasis added.]  [24:  Panel Report, US — Supercalendered Paper, paras. 7.61 – 7.68.] 


Loans granted to the respondents by commercial banks are not under the direction of GOC

62. Applying the legal interpretations of “directions” under Article 1.1(a)(1)(iv) of the SCM agreement by the WTO panels and Appellate Body to loans granted to the respondents by the commercial banks in our case, it is clear that such loans should not be found to be under the direction of the GOC. 

63. We first address the legislative and policy documents analyzed and relied upon by the TRA. 

64. [bookmark: _Hlk219099426][bookmark: _Hlk219098734][bookmark: OLE_LINK4]TRA relied upon Article 14 of the Company Law of the People's Republic of China which provides that “A company must …… accept supervision of the government”, and Article 13 of the General Rules on Loans which provide “A lender shall, pursuant to the ‘ceiling’ and ‘floor’ on loan interest rates fixed by the People's Bank of China, determine the interest rate for a loan, and shall specify it in the loan contract”, to find that the GOC possesses the authority to direct banks in their lending activities. 

65. The meaning of the “supervision” by government under Article 19 (Article 14 in previous version) of the Company Law needs to read in its context. The full text of Article 19 does not only provide that a company needs to accept supervision by the government, it also provides that a company needs to accept supervision from the “general public”, and needs to abide by “social morality and business ethics” and “be honest and faithful”, and this article apply to all types of companies. It is more than clear that this article only establishes general principles to all companies to comply with in their operations, and this article does not impose any special or particular right for the government to exercise over all companies including the lending institutions. Alternative reading would lead to unsubstantiated result that the “general public” would also possesses the authority to direct banks in their lending activities. Finding such a provision establish government authority over a private party or establish entrustment or direction is also in clear contradiction to the finding of the Appellate Body that “not all government acts necessarily amount to entrustment or direction.”[footnoteRef:25] [25:  Appellate Body Report, US – Countervailing Duty Investigation on DRAMs, paras. 114.] 


66. [bookmark: _Hlk219098749]The government-stipulated range of interest rates in Article 13 of the General Rules on Loans, even assuming it is mandatory, does not establish government direction to private parties for loan nor is even relevant to such issue. In US — Supercalendered Paper, the government law includes rates, tolls, and charges of electricity set by the government to be followed by the private electricity suppliers, the government board establishes rate base for private electricity providers, and even the price, term and conditions of the below-the-line electricity rate individually negotiated between private electricity suppliers and customers need to be approved by the government board.[footnoteRef:26] Such stipulation in the law only sets out general requirements as to how electricity is provided, and it is not considered by the Panel as to establish or relevant to government entrustment or directions. Similarly in our case, the government-stipulated range of interest rates simply provides for general requirements as to how loans are provided, applying to all and not particular types of loans, and not directing the commercial banks as to whether to provide loans, to whom to provide loans, or on what other conditions loans should be provided, and thus should not be considered as relevant to the government direction analysis.  [26:  Panel Report, US — Supercalendered Paper, paras. 7.10 – 7.13.] 

67. Concerning Article 15 of the General Rules on Loans, it is apparent from this provision that it is not related to the issuance of the loans by the banks per se. It only relates to the discount interest rate on the loan. None of the banks are under any obligation to provide the loans. It is, therefore, a misperception that all banks in China provide loans without evaluation of risks and financial position of a borrower. Article 15 of the Rules on Loans speaks nothing to the allegation that the banks are required or obliged either to subsidize loan interest rates or issue the loans according to the policies for the development of certain industries and/or the regional economy. 
68. Article 34 of the Law on Commercial Banks in China provides that “[c]ommercial banks shall conduct their business of lending…… under the guidance of the industrial policies of the State”. TRA found such provision is indicative that government industrial policies and guidance are used specifically to issue directions to commercial banks regarding lending. Further, TRA found that provisions in the Decision No. 40 and its accompanying catalogue stipulate to the financial institutions different financing policies regarding the encouraged, restricted and eliminated industry categories, and they fundamentally limiting financial institutions in terms of how they may exercise free choice when making lending decisions. 

69. TRA rejected the arguments of GOC that Articles 4 & 5 of the Law on Commercial Banks provide that commercial banks in the PRC operate without interference from any “unit or individual”, and found that these articles are overridden by Article 34 of the same law and other policies.
 
70. GOC believes TRA has conflated the correct scope of the issues that, on de jure basis, it is obliged to assess, and the methodology should be applied for its determination on government directions, and made unsubstantiated findings. 

71. As summarized above, the WTO panels and Appellate Body found that entrustment and direction do not cover government intervention which may or may not have a particular result and would depend on the exercise of free choice by the private parties. When the general obligation stipulated by the government to private parties does not require the private parties to engage in a particular conduct “no matter the terms or conditions”, i.e., the private party has and could exercise its “free choice”, there should not be an entrustment or direction finding. Thus, the correct scope of issues, on de jure basis, for the TRA to assess is whether the government laws, regulations and policies have granted the financial institutions “freedom of choice” as to whether or not to provide loans to a particular industry or applicant. Thus, the correct methodologies that should have been applied by TRA are not to assess whether the government laws, regulations, policies encourage or require financial institutions to provide loans following the guidance of certain industry policies, but to assess whether such encouragement or requirements leave “freedom of choice” to the financial institutions themselves to make loan decisions based on their own criteria, i.e., not “no matter the terms and conditions”. In such exercise, TRA should employ holistic reading of all relevant provisions and give meaning to all provisions instead of reading some of them void. With these legal principles in mind, GOC would analyze specific law, regulation, policies relied upon by the TRA.   

72. [bookmark: OLE_LINK6]In Law on Commercial Banks, Article 4 provides that “Commercial banks shall operate on the basis of the principles of security, liquidity and benefit, exercise autonomous management, bear their own risks, assume full responsibility for profits and losses and exercise self-regulation. Commercial banks shall conduct their operations in accordance with laws and be free from interference by any organization or individual.” Article 41 provides that “No organization or individual shall compel the commercial banks to grant loans or provide guarantees. Commercial banks shall have the right to refuse the request of any organization or individual for granting of loans or provision of guarantees.” Article 35 provides that “Commercial banks shall conduct strict examination of the borrower such as the purposes of the loan, repayment ability and method etc for provision of loans.” These explicit provisions, reading together and holistically with Article 34, demonstrate that even though commercial banks are required to conduct loan business under the guidance of industry policies, this is not required “no matter the terms or conditions”. Article 34 does not grant government or individuals the right, based on government industry policies, to compel financial institutions to provide loans to an industry or a borrower disregarding the specific situation of the borrower, such as its repayment ability, because the latter is also obligation provided for in the same law. In another word, the financial institutions are to conduct its loan business under the guidance of industry policies, but with its “freedom of choice” to make its own loan decisions based on its own assessment of the situation of a particular borrower. 

73. This situation is very similar to those underlying the US — Supercalendered Paper case. In that case, the government law provides for general service of electricity obligations to the private electricity suppliers, but leaves the suppliers “freedom of choice” whether to supply electricity to a particular entity depending on whether the entity satisfies or accepts government-stipulated or government-approved electricity rate and conditions, i.e., regardless of the general service obligations stipulated by law, the private suppliers are not required to supply “in all circumstances”. In our case, the financial institutions are under general guidance of industry policies in its loan business, but are also obliged to make its own assessment of the situation of a particular borrower for specific loan decisions, i.e., loans are not required to be provided to particular industry or borrower under the guidance of industry polices “in all circumstances”. It would be absurd to read Article 34 to require a financial institution to provide loans to borrower under uncreditworthy situation or even bankruptcy situation simply because it is in an encouraged industry. There is no support and it is against common sense that Articles 4, 5 and 41 are simply overridden by Article 34 or other policies and are left meaningless. 

74. Further, for the assessment purpose, Decision 40 is part of the industry policies under Article 34 of the Law on Commercial Banks. It does not add or dimmish the legal obligations for financial institutions under the Law on Commercial Banks as explained above. Any possible limiting effects, assuming there is any, in terms of how the financial institutions may exercise free choice, does not change the fact that the financial institutions are provided with “freedom of choice” for loan decisions regardless of the guidance of the industrial policies. 

75. [bookmark: OLE_LINK1]Indeed, Article 34 of the Law on Commercial Banks is not intended to permit GOC to directly direct commercial banks to conduct their operation and lending business. Legislative Affairs Commission of the Standing Committee of the National People's Congress, which is in charge of the legislative work of the national legislative body, issued an Interpretation of the Law on Commercial Banks in 2004, revealing and clarifying the legislative purpose and interpretation of Article 34 thereof.[footnoteRef:27] This interpretation explicitly noted that the role played by the national industrial and development policies in the loan business of the commercial banks is only “guiding role”, “not directly directing the commercial banks in conducting lending business”. The Interpretation also clarifies that the guidance of the industrial policies is not in conflict with the benefit of the commercial banks and how. It is explained that, for its own benefit, the commercial banks might choose to take measures consistent with the national policies, but the commercial banks are not obliged to or directed by the government to take specific measures following the national policies, and it is for the commercial banks to make its autonomous decisions “based on the market conditions and their own interests”. The Interpretation provides official and authoritative holistic reading of Article 34 together with other articles such as Articles 4, 5 and 41. It is clear that the legal rights of autonomous loan decisions by the commercial banks in Articles 4, 5 and 41 are not overridden by Article 34, and the guidance of industrial policies under Article 34 is not mandatory in relation to specific loan decisions by the commercial banks.  [27:  	See Exhibit-01 attached to this Comments, Introduction to the Legislative Affairs Commission of the Standing Committee of the National People's Congress, official website of the National People's Congress of the PRC; and Exhibit-02 attached to this Comments, Interpretation of the Law on Commercial Banks, official website of the National People's Congress of the PRC, published on 26 October, 2004.] 


76. Similarly, in General Rule on Loan, there are multiple provisions with more detailed rules that provide for autonomous loan decisions by the banks based on strict assessment of the borrower’s situations. Such provisions include but not limited to Articles 3, 4, 10, 11 and 17. Such provisions, which provide financial institutions the “freedom of choice” to decide to provide loans to borrowers satisfying these strict conditions, are not allowed to be neglected and overridden for the reason of industry policies. 

77. Last, TRA also ignored too arbitrarily the pre-condition, “in accordance with credit principles”, for providing credit support to encouraged industries in Article 17 of Decision 40. A holistic reading by the TRA of this provision along with the various provisions of Law on Commercial Banks and General Rule on Loan, including but not limited to those provisions referenced above, would easily show that such “credit principles” would include strict assessment of the particular situation of the borrowers such as repayment abilities and more. “In accordance with credit principles” is clearly a qualification and pre-condition applied to providing credit support under Article 17 of Decision 40, which explicitly stipulates the credit support should not be provided “no matter the terms or conditions” and “freedom of choice” is provided to the financial institutions.

78. Finally, we address the documents of the relevant commercial banks that provide loans to the respondents. 

79. In previous investigations, TRA reviewed the AOA, annual report, Director’s report and public statements of the banks that provide loans to the respondents, and found Chinese Communist Party committee are present in the banks and with the role to implement the government policies by the banks, and the Committee’s right to select and control bank’s management, and also directing the operational decisions of the banks, facilitate its role in implementing government policies. 

80. As explained and substantiated in details above, the industrial policies are only guidance for the commercials banks in their loan business, not mandatory, the government does not direct the commercial banks through industrial policies in their loan business, and the commercial banks have autonomous rights and freedom to make their own loan decisions “based on the market conditions and their own interests”. In such situation, the general government industrial policies, considered by the commercial bank or not under their own choice for their own interests for a particular loan to the respondents, would not be relevant at all for TRA’s government direction analysis. Therefore, the analysis by the TRA based on banks’ documents are redundant and unnecessary. Having said this, for the sake of completeness, GOC would continue its discussion in this respect. 

81. As explained above, the Appellate Body found that “a finding of entrustment or direction, by itself, does not establish the existence of a financial contribution,” the government directed actions need “indeed be carried out”, and “if the private body has not carried out the function allegedly entrusted or directed to it,” “there is no financial contribution and, consequently, there would be no right to apply countervailing measures.” Also as analyzed above, not all private body’s conducts could be attributable to the government.  Therefore, assessment on de facto basis, or based on circumstantial evidences, would need to be focused on whether the specific loans received by the respondents, i.e., the specific conduct of providing the loans at issue, are provided by the banks based on government directions. 

82. Therefore, there is no legal basis for the TRA to believe that Chinese laws allow the GOC to entrust or direct banks in China to provide loan to certain enterprises. Rather, all commercial banks are free to decide whether or not they would grant loans to its customers based on its own business assessment and judgment. If the TRA is to conduct analysis of entrustment or direction, it has to base its analysis on the totality of the evidences, and on each specific loan provided by the banks.

[bookmark: _Toc226652293]Alleged preferential access to export credits and financing
83. The Applicant also claims that export credit loans granted by the Export-Import Bank of China (“EXIM”) and Sinosure constitute countervailable subsidies. The GOC considers that, as regards this alleged program, the Application suffers from the same defects as discussed above in that no evidence has been provided that boom lift producers received any preferential loans from EXIM and Sinosure in the investigation period, but merely referring to a previous EU investigation. The Application, while shooting in the dark, does not meet the standards under Articles 11.2 and 11.3 of the SCM Agreement. 

84. Without prejudice to the above, the GOC notes that EXIM’s mission statement published on its website is no different from the mission statements of UK export-import bank and financiers. For example, the website of the British Business Bank explicitly states the UK Export Finance “helps exporters access finance and insurance when there is a lack of private sector risk appetite or capacity.” [footnoteRef:28] The GOC further notes that policy banks such as EXIM exist all around the world. Examples include Export-Import Bank of the United States, and Export-Import Bank of Korea. Dozens of other examples are available on the OECD website. There is, therefore, nothing unique or irregular about loans and credits granted by EXIM. [28:  	The British Business Bank, “UK Export Finance”, available at www.british-business-bank.co.uk/export-finance] 


85. In any event, the Application provides no evidence as to how loans and credits granted by EXIM and Sinosure would constitute evidence of subsidization of the Chinese boom lift industry.

The Applicant claims that preferential export credit insurance and guarantees are granted to boom lift producers and constitute a countervailable subsidy because of the findings of the European Commission (EC) in April 2025 regarding the imposition of countervailing duties on MAE from the PRC, where it found that Sinosure provided export credits and insurance at preferential terms to MAE exporters.  
86. The Applicant’s reference to the TRA’s finding that Sinosure acted as a public body in that case does not justify a conclusion that the same can be assumed for a different industry. Moreover, each export credit guarantee is case-specific and product-specific. As confirmed by the Panel in EC and certain member States – Large Civil Aircraft, findings in previous investigations may not be used to substantiate claims of material injury if the previous investigations relate to other industries.[footnoteRef:29] Thus, the Applicant has not provided even prima facie evidence of subsidization to the boom lift industry. [29:  	Panel Report, EC and certain member States – Large Civil Aircraft, para. 7.2083.] 


87. Without prejudice to the above, the GOC notes that, for an export credit guarantee or insurance program to be prohibited under the SCM Agreement, the criteria under paragraph (j) of Annex I of the SCM Agreement must be fulfilled. Paragraph (j) provides as follows:
“The provision by governments (or special institutions controlled by governments) of export credit guarantee or insurance programmes, of insurance or guarantee programmes against increases in the cost of exported products or of exchange risk programmes, at premium rates which are inadequate to cover the long-term operating costs and losses of the programmes.”

88. In light of the above provision, in order to claim that a supposed subsidy exists, the Applicant was required at a minimum to demonstrate that the premium rates charged by Sinosure are inadequate to cover the long-term operating costs and losses of the programs. However, the Applicant did not provide any evidence to demonstrate that the export credit insurance or guarantee provided by the Sinosure is a prohibited subsidy under the SCM Agreement.

89. That said, the GOC notes that, according to the data of Sinosure, in 2024, 2025 and during the POI, Sinosure’s insurance and guarantee business achieved overall profitability. Thus, there is no subsidy in the form of preferential export credit insurance and guarantees, and the GOC herewith respectfully requests the TRA not to investigate this alleged subsidy program.

90. To summarize, apart from the use of speculative words concerning what Sinosure would have done, the Applicant has not presented any evidence of the existence of such insurance to boom lift producers, the insurance fees paid to Sinosure and that would have been paid under a commercial insurance plan to claim the existence of this alleged subsidy. However, for legally investigating an alleged subsidy, there has to be some evidence of the use of that subsidy by the Chinese boom lift industry and the existence of a benefit, including during the expected period of investigation.[footnoteRef:30]  [30: 	The Panel in China – GOES underlined that the existence of subsidy refers to a present subsidy and not to some historical subsidy given to some company. See para. 7.78.] 


91. Second, that Sinosure is a SOE and the unsubstantiated allegations that Sinosure supposedly “actively” supports certain policies is inadequate to assert the existence of a benefit. In EC and Certain Member States – Large Civil Aircraft that there is a difference between “the standard against which the presence or absence of a “benefit” is to be assessed, on the one hand, and evidence relevant to that assessment, on the other” and that “the standard for assessing the presence or absence of a benefit is the market, and that nothing in Article 1.1(b) or Article 14 makes a government’s “considerations” the lodestone of that standard.”[footnoteRef:31]  [31: 	Panel Report, EC and Certain Member States – Large Civil Aircraft, para. 7.1377.] 


92. As regards specificity, the Applicant does not indicate the basis of the assertion of specificity. If the reference to the case-by-case provision of the alleged export insurance implies that in the Applicant’s view, the subsidy is de facto limited to specific companies within the meaning of Article 2.1(c) of the SCM Agreement, the Commission has not explained on what basis it considers de facto specificity, i.e., which of the factor/s in Article 2.1(c) of the SCM Agreement does it consider exist. Moreover, by its very nature, a de facto specificity assertion (and analysis) has to be based on facts. However, the Applicant has not provided any facts.[footnoteRef:32]  In any event, it is quite clear that, being the Chinese export credit agency, Sinosure seeks to serve a wide variety of economic sectors, industries and firms as confirmed by its annual reports. Moreover, as noted by the Panel in China – GOES, differentiated pricing in a market is not evidence of specificity.[footnoteRef:33] [32: 	Appellate Body Report, US – Countervailing Measures (China), footnote 635.]  [33: 	Panel Report, China – GOES, para. 7.136.] 


93. To conclude, the GOC considers that the Applicant provided no evidence probative of the question whether the alleged export insurance conferred a benefit on the boom lift producers. Thus, the investigation in respect of this alleged scheme is in breach of the UK’s obligations under Articles 11.2, 11.3 and 11.6 of the SCM Agreement.

[bookmark: _Toc226652294]Allegedly preferential credit lines 
[bookmark: _Hlk161120287]
94. The Applicant claims that Chinese producers of boom lift benefitted from the opening credit lines. The GOC disagrees as the Application does not contain any evidence of provision of preferential credit lines to boom lift producers.

95. As was the case with the supposedly preferential loans, first, there is no evidence of financial contribution to boom lift producers by “public bodies”, i.e., credit lines given by specific banks and the demonstration that those banks were public bodies. General statements about the existence of credit lines and grant thereof by banks in China is irrelevant and not evidence of subsidization of the boom lift industry.

96. Second, the GOC recalls that, contrary to the Applicant’s understanding, any and every credit line or the mere opening of a credit line does not amount to a potential direct transfer of funds. In particular as noted by the Panel in EC and certain member States – Large Civil Aircraft, in assessing “whether a transaction involves a ‘potential direct transfer […] of funds’, the focus should be on the existence of a government practice that involves an obligation to make a direct transfer of funds which, in and of itself, is claimed and capable of conferring a benefit on the recipient that is separate and independent to the benefit that might be conferred from any future transfer of funds.”[footnoteRef:34] [34:  	Panel Report, EC and certain member States – Large Civil Aircraft paras. 7.304 and 7.735.] 


97. [bookmark: _Hlk161120519]Furthermore, credit lines establish only a borrowing limit that a company can use; there is no financial contribution in that regard. Moreover, there are no world-wide accepted standards regarding the opening of a credit line or its operation. Universally, credit lines differ between banks and customers. Indeed, the amounts and conditions of credit lines are customer-specific.
[bookmark: _Hlk161120913]
98. Third, as confirmed by the Appellate Body in EC and certain member States – Large Civil Aircraft, a “benefit” only exists if the financial contribution at issue makes the recipient better off than it would otherwise have been, absent that contribution.97 The Appellate Body further clarified that the marketplace provides an appropriate benchmark for this comparison to be made.[footnoteRef:35] In other words, in order for a benefit to exist, the recipient must have received a financial contribution on terms more favourable than those available on the market.[footnoteRef:36] In EC and certain member States – Large Civil Aircraft, the Panel held that the complainant “adduced no evidence nor advanced any particular argument to identify and explain the alleged benefit of the promise to obtain liquidity on favourable terms for EADS. We are not convinced that simply showing that a credit line has been granted on beneficial terms is enough to establish that it has placed its recipient in a better position than it otherwise would have been in absent availability of the particular credit line. In our view, something more is required to demonstrate that a promise to provide ‘cheap’ financing, in and of itself, confers a benefit.”[footnoteRef:37] [35:  	ibid. See also: Appellate Body Report, US – Large Civil Aircraft, para. 635; and Appellate Body Report, Canada – Aircraft, para. 157.]  [36:  	Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 973; Appellate Body Report, US – Large Civil Aircraft, para. 635; and Appellate Body Report, Canada – Aircraft, para. 158.]  [37:  	Panel Report, EC and certain member States – Large Civil Aircraft, para. 7.884.] 


99. [bookmark: _Hlk161121431]Fourth, no evidence of specificity has been provided by the Applicant. Indeed, as already discussed in section 3.2 above, boom lift is not an encouraged industry, and none of the documents referred to by the Applicant in this regard show that the credit lines provided to the boom lift industry are specific within the meaning of Article 2 of the SCM Agreement. To recall, general information about government policy, with no direct connection to the programs at issue cannot constitute sufficient evidence of specificity. [footnoteRef:38] [38:  	Panel Report, China – GOES, para. 7.66.] 

100. Moreover, the fact is that there is no preferential policy and access to the credit lines is not explicitly limited to the boom lift industry. The GOC underlines that all enterprises in China, regardless of industry type, are equally eligible for obtaining credit lines and this is no more than a borrowing limit for companies.

101. Thus, the Application lacks evidence of the existence of subsidies in the form of preferential financing through credit lines and, as such, the initiation and continuation of the present investigation – as far as credit lines are concerned – is unjustified and WTO-inconsistent.

[bookmark: _Toc226652295]Preferential access to bond financing

102. [bookmark: _Hlk161122418][bookmark: _Hlk161122793]According to the Applicant, construction machinery producers benefit from preferential access to bond financing, constituting countervailable subsidies. The GOC strongly disagrees.

103. First and foremost, as the GOC has clarified above in section 3.2 and in its answers to the questionaries, boom lift is not an “encouraged” industry.  The Applicant provides no evidence of specificity either. The mere statement that firms aligned with state industrial policy objectives are able to access bonds at more favourable conditions than comparable companies in non-prioritised sectors and a reference to a general provision on China’s Securities Law  does not establish specificity even on a prima facie basis. Article 13 of the Administrative Measures for the Issuance and Trading of Corporate Bonds does not entrust nor direct any bank to provide preferential access to bond financing for enterprises.  In fact, according to the information provided by China Securities Regulatory Commission, none of the respondent producers issues the corporate bond during the POI. 

104. In sum, the investigation of this program will be in violation of Article 11.3 of the SCM Agreement.

[bookmark: _Toc226652296]Alleged bank acceptance drafts

105. According to the Applicant, Chinese boom lift producers were subsidized through the bank acceptance drafts (BADs). The Applicant alleges that bank acceptance drafts are utilised by encouraged industries such as construction machinery to defer cash payment for several months, preserving liquidity in the company. The Applicant further alleges that, although nominal concessions may apply, recipients do not bear financing costs equivalent to normal short-term borrowing, and requests the TRA to calculate the benefit received by the Chinese exporting producers using a calculation methodology proposed by it. 

106. The GOC strongly disagrees with the Applicant’s baseless allegation and proposed methodology. The Application provides no evidence regarding the existence of such subsidy, nor the benefit to the exporting producers of boom lift and specificity. Indeed, the Applicant admits that it did not submit evidence of key information concerning the contractual term of each BAD, actual length of the term and the interest rates. Its allegation that “encouraged industries such as construction machinery” can “defer cash payment for several months, preserving liquidity in the company” is completely groundless and not supported by any factual evidence. Moreover, as the GOC has stated in above section 3.2, boom lifts industry is not an “encouraged” industry and hence, even if such subsidy program allegedly exists, boom lifts producers would not be able to benefit from it.


107. In sum, the Application provides no evidence regarding the existence of this subsidy, nor benefit to the exporting producers of boom lift and specificity. Therefore, any investigation of this alleged program is inconsistent with Articles 11.2 and 11.3 of the SCM Agreement.

Alleged provision of goods and services at less than adequate remuneration

[bookmark: _Toc226652298]Alleged provision of land-use rights at LTAR 

108. According to the Applicant, Chinese boom lift producers were subsidized through the provision of land-use rights (“LURs”) by the GOC for less than adequate remuneration(“LTAR”). The Applicant alleges that land use in the PRC is not governed by market principles and instead effectively supplied to enterprises by the State. Land-use rights are granted to companies in line with national industrial policies. Furthermore, it alleged that MAE producers, as part of an encouraged industry, benefit from below-market land-use rights from local governments.
109. The GOC submits that the provision of LURs does not constitute a subsidy and that, again, neither MAE nor boom lift is an “encouraged” industry, and China’s Land use rights are transferred through bidding, auction, or quotation governed by market principles.

110. First, LURs are transferred by public bidding, quotation, or auction in accordance with Land Administration Law. Indeed, pursuant to Article 347 of the Civil Code of the People’s Republic of China:
“[W]here land is used for industrial, commercial, tourist or entertaining purposes, as commodity residence, or for other profit-making purposes, or there are two or more persons who are willing to use the same piece of land, the right to the use of land for construction shall be assigned through bid invitation, auction or other open bidding. The price of the land is established through market competition.”

111. Moreover, Article 3 of the Interim Regulations of the PRC Concerning the Assignment and Transfer of the Right to the Use of the State-owned Land in Urban provides that:
“[a]ny company, enterprise, other organization and individual within or outside the People's Republic of China may, unless otherwise provided by law, obtain the right to the use of the land and engage in land development, utilization and management in accordance with the provisions of these Regulations.”

112. Overall, any legal person or individual in China can acquire and use LURs through fair competition and a public bidding process.

113. Second, the Applicant simply asserts that “local governments regularly provide industrial land at reduced or even nominal prices to enterprises operating in encouraged industries”, and because it deems that MAE producers are in “encouraged industry”, they “benefit from below-market Land-Use Rights”.  Such unsubstantiated assertions do not qualify as evidence. In fact, as China has stated multiply times, neither MAE nor boom lift is an “encouraged” industry, and the transfer of LUR is governed by market principle, rather than what the Applicant wrongfully and presumptuously assumed. It is clear that the Applicant does not have proof that boom lift producers obtained LURs at LTAR in general and in the investigation period.

114. Third, the Applicant’s allegation of the provision of LURs at LTAR being specific to the boom lift industry is factually incorrect. The Application does not demonstrate or even indicate the existence of any preferential policy for the boom lift industry.

115. Fourth, as regards the existence of an alleged benefit, the Applicant has not provided any creditable benefit calculation. 

116. Additionally, as noted by the Appellate Body in US – Carbon Steel (India), Article 14(d) of the SCM Agreement does not establish any “legal presumption that in-country prices from any particular source can be discarded in a benchmark analysis”[footnoteRef:39] and “a determination of a benchmark for the purposes of Article 14(d) cannot, at the outset, exclude consideration of any potential in-country prices, including government-related prices other than the financial contribution at issue.” [footnoteRef:40] The Appellate Body in that case disagreed with the Panel’s conclusion that “Article 14(d) does not require the consideration of government-related prices simply because governments may set prices in pursuit of public policy objectives.”[footnoteRef:41] [39:  	Appellate Body Report, US – Carbon Steel (India), para. 4.154.]  [40:  	ibid, para. 4.168.]  [41:  	ibid, para. 4.170.] 


117. The GOC also notes that the Appellate Body in US – Carbon Steel (India) underlined that “[p]roper benchmark prices would normally emanate from the market for the good in question in the country of provision” and such in-country prices “necessarily have the requisite connection with the prevailing market conditions in the country of provision that is prescribed by the second sentence of Article 14(d).”[footnoteRef:42] According to the Appellate Body, the “primary” benchmark, and “therefore the starting point of the analysis” for determining a benchmark, rests in the in-country benchmarks.[footnoteRef:43] As noted by the Appellate Body in US – Carbon Steel (India) and US – Softwood Lumber IV, as well as by the Panel in US – AD and CVD (China), the use of out-of-country benchmarks is “exceptional” and, if resorted to, must relate or refer to, or be connected with, the prevailing market conditions in the country of provision and must reflect price, quality, and availability and other conditions of purchase or sales pursuant to Article 14(d) of the SCM Agreement.[footnoteRef:44] [42:  	ibid, para. 4.151.]  [43:  	Appellate Body Report, US – Carbon Steel (India), para. 4. 154.]  [44:  	Appellate Body Report US – Softwood Lumber IV, para. 106; Panel Report, US – AD and CVD (China), para. 10.187; Appellate Body Report US — Carbon Steel (India), para.4.158.] 


118. The GOC also notes that, in this case, in-country prices are adequate because among others, private companies are also engaged in sub-letting or transferring LURs. The government is thus not the only player in that market. Indeed, private companies owning LURs also rent or sell these LURs to unrelated buyers in the market. In-country prices should, therefore, be used as a benchmark. With respect to producers that have gone through bidding for their LURs, in- country prices constitute an appropriate benchmark because, according to the Appellate Body in Canada – Renewable Energy / Canada – Feed-in Tariff Program, “…a benchmark may also be found in price-discovery mechanisms such as competitive bidding or negotiated prices”, as this ensures that the price paid reflects adequate remuneration.[footnoteRef:45] Consequently, the fact that prices are determined through competitive bidding and negotiation, ensures that they are not distorted but instead reflect an adequate market price. [45:  	Appellate Body Reports, Canada – Renewable Energy / Canada – Feed-in Tariff Program, para. 5.228.] 


119. Thus, the LUR prices in China should be used to review whether or not the alleged remuneration is less than adequate and thereby confers a benefit to boom lift producers.

120. In sum, the Application provides no evidence regarding benefit to the exporting producers of boom lift and specificity. Therefore, any investigation of this alleged program is inconsistent with Articles 11.2 and 11.3 of the SCM Agreement.

[bookmark: _Toc226652299]Alleged provision of electricity at LTAR 

121. According to the Applicant, the provision of electricity at reduced rates to the boom lift industry qualifies as a countervailable subsidy. The GOC disagrees for three reasons.

122. First, the Applicant relies on completely unrelated previous investigation to assert that there is prima facie evidence that (i) the entities providing electricity at allegedly reduced rates are public bodies within the meaning of Article 1.1(a)(1) of the SCM Agreement, and (ii) the alleged provision of electricity at LTAR conferred a benefit to the boom lift industry. As noted by the Panel in China – GOES, historical evidence of benefit cannot prove the existence of a benefit in the investigation period especially if the subsidy is non-recurring and was granted several years prior to the investigation period.[footnoteRef:46] As already noted in relation to the alleged provision of LURs and raw materials at LTAR, the Application does not provide any prima facie evidence of the existence of this subsidy. [46:  	Panel Report, China – GOES, paras. 7.71-7.74.] 


123. Second, in any case, the Applicant fails to provide any evidence of financial contribution or benefit within the meaning of Article 1 of the SCM Agreement. The Applicant merely asserts that electricity is provided at preferential rates as a result of state-directed price control and selective eligibility under industrial policy, and that measures such as the NDRC Circular No. 1105 (2019) and corresponding provincial notices authorise reduced electricity prices for industrial users in encouraged sectors, which includes MAE producers. In fact,  "Notice on Further Deepening the Market-Oriented Reform of Coal-fired Power Generation On-grid Tariffs" (〔2021〕1439, hereinafter re-ferred to as "Document No. [2021] 1439")  (Appendix C3.1.1) stipulates that "[t]his notice shall be implemented from October 15, 2021. In cases where current policies are inconsistent with this notice, the provisions of this notice shall prevail." Therefore, all the evidence regarding financial contribution alleged in the application is no longer applicable to this case. The ability to directly purchase electricity from power generators does not amount to a financial contribution or benefit.

124. It is noted that the Chinese government has advanced electricity market reform and it encourages direct transactions between electricity generation companies and electricity users. The prices are determined by the supply and demand on the market. In October 2021, the National Development and Reform Commission (NDRC) issued the Document No. [2021] 1439 (Appendix C3.1.1), which explicitly required all provinces to abolish the catalogue sales price of electricity for industrial and commercial use, enabling all industrial and commercial electricity users to enter the electricity trading market and purchase electricity at market prices. Accordingly, all provincial governments issued notices abolishing the catalogue sales price of electricity for industrial and commercial use.

125. The GOC submits that notes that no specificity exists with respect to the provision of electricity. Indeed, the Applicant does not even attempt to explain how – let alone provide prima facie evidence that – the alleged provision of power at LTAR would be specific to the Chinese boom lift producers. Instead, There are a vast number of user industries for electricity. The industries that purchase/use electricity are not limited to the boom lift industry, and the boom lift industry in China is not a disproportionate or predominant consumer of electricity. The GOC does not impose any limitation on the consumption of electricity by law or policy. Indeed, all companies located in the same region are entitled to the same electricity rate, irrespective of the business sectors. Therefore, the investigation into the alleged provision of electricity at LTAR is inconsistent with Articles 11.2 and 11.3 of the SCM Agreement in this case.

[bookmark: _Toc226652300]Alleged provision of upstream inputs at LTAR

126. The Applicant alleges that upstream inputs for MAE are supplied at less than adequate remuneration, through the form of targeted state support to steel, tyres, engines, batteries and hydraulic components, which are all essential inputs for MAE. It further alleges that sector-specific strategies such as the 13th Five-Year Plan for the Hydraulic Industry and the Light Industry Development Plan (2016–2020), the 14th Five-Year Development Plan for the Construction Machinery Industry which calls for “breakthroughs in key components and technologies such as mid-to-high-end hydraulic components”, and Made in China 2025 programme classifies hydraulic parts as “core basic parts” as evidence that GOC provided supports to the MAE upstream inputs.

127. The GOC firmly disagrees with the claims in the Application based on mere speculation.

128. In this regard, first, as already mentioned in section 3.2 above, boom lift is not in encouraged industry. Moreover, the Applicant has not established that steel, tyres, engines, batteries and hydraulic components were provided at LTAR. The nature and existence of the alleged subsidy had to be established with regard to the specific input.

129. Second, the Applicant has not provided any evidence of the existence of this subsidy in terms of the financial contribution by a government or any “public body”. 
130. While the Applicant states that the supposedly applicable Chinese policies make clear that the GOC provides targeted support to these industries, the Applicant does not even indicate how the GOC does that. The Applicant has not established the existence of public bodies, and it has also not provided any evidence of entrustment and direction. The GOC underlines that the Panel in US – DRAMs (CVD) noted that “[t]he evidence of entrustment or direction must in all cases be probative and compelling.”[footnoteRef:47] However, no evidence was provided by the Applicant. [47:  	Panel Report, US – DRAMs (CVD), para. 7.35.] 


131. Third, as regards the benefit, the Application does not provide any evidence whatsoever. Moreover, financial contribution and benefit are two different elements to be demonstrated to establish that a subsidy is specific.[footnoteRef:48] However, the Application intertwines the two and applies a circular logic in that there is a financial contribution because of the benefit and vice versa. However, at no point in time does the Applicant give any evidence of the benefit being received by boom lift producers in terms of below-market price purchases of the concerned inputs. [48:  	Appellate Body Report, US –Softwood Lumber IV, para. 51] 


132. Lastly, in terms of specificity, the Application again does not provide any evidence whatsoever. In US — Countervailing Measures (China) (DS437), the panel and the Appellate Body stated that when an investigating authority determines specificity based on the premise that a subsidy program is used by only a limited number of companies or industries, it must first establish the existence of a "subsidy program," i.e., a “plan or scheme”, and that the financial assistance is provided under that “plan or scheme”. A systematic series of activities can serve as evidence of a "subsidy program", but “repeated transactions” cannot be considered constituting a "subsidy program".[footnoteRef:49] In this investigation, the purchase and sale of raw materials were merely repeated transactions between upstream and downstream companies, not based on any plan reflecting industrial policy, and not influenced by factors such as industrial policy. Therefore, the alleged program does not meet the requirement of specificity. [49:  	Appellate Body Report, US — Countervailing Measures (China), paras 4.140-4.144.] 


133. In sum, the investigation into the alleged provision of inputs at LTAR is inconsistent with Articles 11.2 and 11.3 of the SCM Agreement in this case.

[bookmark: _Toc226652301][bookmark: _Hlk161350166]Alleged provision of logistics services at LTAR 

134. The Applicant alleges that  logistics services are subsidised in the PRC because supporting Five-Year Plans for Modern Logistics (2022) “authorise reduced rail and port tariffs, ensuring that exporters of bulky machinery like MAE face lower costs than market conditions would dictate”.

135. The GOC strongly opposes the Applicant’s such allegations which are not rooted in facts but are based on assumptions, and the misinterpretation and misrepresentation of information. The GOC further submits that the Applicant failed to provide sufficient evidences on the existence of a financial contribution, evidence of benefit and evidence of specificity to support its assertion. The Applicant merely cites the Five-Year Plans and a third-party article published online without any other factual evidence to support the existence of the alleged subsidy.

136. The GOC has provided the interpretation of “public body” under Section 2.4.1.1 of this Comment. Seen in this context, the GOC submits that the merely indicating the two key Chinses transportation companies being SOEs, did not evaluate the relationship between the alleged transportation companies and the GOC in the Chinese legal order nor the extent to which the GOC in fact exercises/exercised meaningful control over the transportation companies and their conduct in support of its assertion that state-owned transportation companies are public bodies within the meaning of Article 1.1(a)(1) of the SCM Agreement. Chinese State-owned transportation are not bestowed with governmental authority regardless of their shareholding, as they do not perform any functions which are not usually performed by non-SOEs. The Appellate Body in US – Anti-Dumping and Countervailing Duties also held that an “investigating authority must, in making its determination, evaluate and give due consideration to all relevant characteristics of the entity and, in reaching its ultimate determination as to how that entity should be characterized, avoid focusing exclusively or unduly on any single characteristic without affording due consideration to others that may be relevant.”[footnoteRef:50]  [50:  	Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 319.] 


137. As discussed previously, the Panel ruling in China – GOES, does not provide for exceptions or exemptions and a claim of subsidization must be evidenced on the basis of positive evidence and facts. The lack of reasonable availability of information about the possible benefit cannot excuse a complainant from the obligation to demonstrate the existence of benefit for the period concerned and with reference to boom lifts.[footnoteRef:51]   [51: 	Ibid., para. 7.56.] 


138. In any event, the Legislation Law of China provides that only the Constitution, laws, administrative regulations, and local regulations and rules constitute general legislation in China. The difference between these types of binding measures and non-mandatory plans is also clear from the fact that the plans do not contain actual legal provisions, sanctions, or rules on applicability. The GOC has clarified multiplied times in its responses to this investigation that Five-Year Plans is merely a guiding policy document and it does not provide, grant, entrust or direct any entities to provide so-called “logistic support” to any entity, let alone specifically to bulky machinery. The GOC disagrees that the nature of the industrial policies could be understood and interpreted as entrusting or directing the transportation companies to provide logistics and shipping services at below-market price to the boom lifts industry or qualifying the transportation companies as public bodies. Therefore, to the extent that the Applicant has relied on these plans in its analysis of the alleged subsidization, its claims are based on a misperception of the policy and therefore not accurate and adequate evidence.

139. As a matter of fact, rail and ocean shipping services used by the respondent producers during the POI are provided by independent business entities operating on a commercial basis. They make decisions independently with respect to their day-to-day commercial operations, including, contract signing, price-setting, and commercial negotiations, without any interference or influence from any government agency. For ocean shipping services, pricing fluctuates in accordance with market dynamics and is closely linked to the international futures markets. The respondents’ purchases of international ocean shipping services during the POI did not result in a benefit in this case.  The international ocean shipping services market in China operates under market conditions, and the GOC does not interfere in or influence pricing in this market. 

140. To conclude, the GOC considers that the Applicant provided no evidence probative of the question whether the alleged provision of logistics services at LTAR conferred a benefit on the boom lift producers. 

141. The GOC further submits that the Applicant provided no evidence of specificity of alleged international shipping for LTAR. The GOC notes that the Applicant merely claimed that the alleged shipping and logistics services for LTAR is specific because the boom lifts belongs to bulky machinery like MAE or an encouraged industry, and as the reduction of costs for shipping for the manufacturing sector is provided for in FYP14. The Applicant’s reliance on the 14th Five-Year Plan are also misplaced. Moreover, and in any event, this plan does not mention boom lift industry. There is no indication of the legal basis and type of specificity suggested by the Applicant pursuant to Article 2 of the SCM Agreement. 

142. To the extent the use of the term “encouraged industry” by the Applicant is to be understood to mean that the Applicant considers that there is de jure specificity within the meaning of Article 2.1(a) of the SCM Agreement -- pursuant to which a subsidy is specific if the granting authority, or the legislation pursuant to which the granting authority operates, explicitly limits access to that subsidy to eligible enterprises or industries -- in line with the Appellate Body ruling in US – Countervailing Measures (China), it was incumbent upon the Commission to (a) identify the granting authority, and (b) at a minimum establish that the legislation pursuant to which the granting authority operates expressly limits access to the alleged subsidy to certain industries. No information was however given on these two legal elements by the Applicant.[footnoteRef:52] [52: .	Appellate Body Report, US – Countervailing Measures (China), para. 4.129.] 


143. The GOC submits that information in relation to the specificity factors shall be distinguished between broad development goals or economic policy, and specific program objectives and criteria. The information provided by the Applicant may refer to a broad policy goal of promoting international trade, but it failed to provide evidences demonstrating a program that provides ocean freight services at LTAR that tied to actual or anticipated exportation or export earnings of the beneficiaries of the shipping service, and, thus, there is no evidence of a de facto export subsidy. Further, the GOC submits that the alleged program is not limited to an industry, nor is the boom lift industry a predominant user of this program or that it benefits disproportionately from it. There are a vast number of users for international ocean shipping services.  The industries that purchase/use international ocean shipping services are not limited, and the boom lifts industry in China is not a disproportionate or predominant consumer of international ocean shipping services.  The GOC does not impose any limitation on the consumption of international ocean shipping services by law or by policy. Sales and purchases are necessarily dictated by the market and driven by the forces of supply and demand. Thus, international shipping for LTAR is not de facto specific.

144. Finally, the GOC notes that the TRA has made negative determination of this program in the previous Excavator case (AS0046), we believe it is only reasonable for the TRA to make same findings in the present case.  

145. To conclude, the investigation in respect of this alleged scheme is in breach of the UK’s obligations under Articles 11.2, 11.3 and 11.6 of the SCM Agreement. The investigation into this alleged but non-existent scheme is WTO-inconsistent.

[bookmark: _Toc226652302]CONCLUSION

146. For the reasons given above, the GOC considers that the AS complaint against boom lift products from China does not meet the requirements of the SCM Agreement and the relevant UK provisions. Accordingly, the GOC respectfully requests the TRA to terminate the present AS investigation without imposing AS measures on boom lift imports from China.
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